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THE COURT: Thank you. Be seated, if you will, 

please. 

Good afternoon, everybody. We're going to call 
Cause No. 96cv91 for the purpose of conducting a video 
deposition of Dr. Gary Huber, who's been designated as a 
witness in this matter. 

The Court will recognize only two parties from each 
side to examine and to cross-examine and then to redirect 
and cross redirect Mr. Huber — I mean, yeah, Dr. Huber, 
excuse me, on this matter. I am going to ask that you 
please not interrupt each other when you're talking. If you 
have an objection to pose, please wait until the question 
has been asked or the answer has been made to pose your 
objection, so that we don't have interruptions during the 
trial (sic). 

I'm further going to announce, that the Court has 
made an individual inquiry as the Defendants had requested 
concerning the contact of Dr. Huber by Professor Silver and 
Professor Goode, that in visiting with both of them 
privately, as the Defendants had suggested, that I find, 
factually, that they have not committed any professional 
misconduct; and I've entered an order — so entered an order 
yesterday afternoon. 

I'm further going to let the record reflect that in 
the interest of justice, that this Court, because of a 
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matter called to its attention at the conclusion of the 
hearing on Tuesday afternoon, there being an appearance of 
an impropriety, in that, Mr. Cummins, having been a former 
law partner of Mr. Webb, who is a lead counsel for the 
Tobacco Companies, and upon the representations that Mr. 
Webb's Firm had represented Mr. Cummins' interest, and 
further, upon the representation that both Mr. Cummins and 
Mr. Webb officed at the same address in Chicago, Illinois, 
so that there is no appearance of any improprieties, this 
Court, on its own motion, has appointed a member of Bernson, 
Goodson & Jamail, a Beaumont Firm, Mr. Michael Jamail to sit 
with and to co-counsel as the attorney or attorneys of 
record for Dr. Huber on this matter. That if any one should 
wish to visit with the Doctor at any time during this 
procedure, they should contact both, or either, Mr. Cummins 
or Mr. Jamail or Mr. Langdon, I believe. 

With those representations and declarations in to 
the record, I am — that's Mr. Brent Langdon of Holman, 
Arnold & Cranford. 

MR. GERMER: Your Honor, Larry Germer for Philip 
Morris. My good friend, Mike Jamail, I'm happy to see that 
you thought of him, but I do want to note for the record 
that he is the attorney of record in the Cole case pending 
in Judge Cobb's Court, which is, of course, a suit against 
all of these same Defendants. And I wanted to bring that to 
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the Court's attention, because that might be of some 
concern. 

THE COURT: That matter was brought to Dr. Huber's 
attention and was thoroughly explained to him. Mr. Jamail 
has made representations that he's not had any active 
involvement whatsoever in that matter, and that Dr. Huber 
has agreed and consented and requested that both Mr. Jamail 
and Robert Cummins, as I understand, assist him. 

Is that correct. 

MR. CUMMINS: Yes, Your Honor. And I think the 
record should reflect and appreciate the inquiry you made of 
us after conferring with Dr. Huber; and the record should 
reflect that even in anticipation of your expressed interest 
in making sure that there is no appearance of any potential 
impropriety or bias, that we fully concur in Mr. Jamail 
joining us on behalf of Dr. Huber. 

I might, also, say, Judge, that there is no 
suggestion or could there possibly be any such impropriety 
but we appreciate it; and on behalf of Dr. Huber we thank 
the Court for its intervention and we're happy to have Mr. 
Jamail aboard. 

THE COURT: Thank you so much. 

It's just simply as a housekeeping matter, the 
Court will direct the parties to counsel about agreements to 
paying attorney fees to protect Doctor — or for the 
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representation of Dr. Huber in this hearing. And I will 
allow the parties to visit with each other in that regard. 

Are you ready to proceed? 

MR. NEWBOLD: Your Honor, before Mr. Motley 
proceeds, my name is Bill Newbold and I represent Lorillard 
Corporation. 

Your Honor, we would ask that this deposition be 
sealed, the record be sealed, because the matters which are 
going to be discussed may involve confidential and 
privileged information. 

MR. MOTLEY: Your Honor, The State objects, except 
as to those matters which may touch on privilege, the escape 
to the public domain might — if it might destroy those 
privileges, we would agree that that part be sealed. 

THE COURT: I’m going to order that those parts of 
this record which might touch upon confidentiality, 
attorney-client privilege or work-product privilege be 
sealed until reviewed by this Court, and then opened for 
public, if I — or if either I or Judge Folsom deem them to 
be public publications. 

Is that agreeable with you, Mr. Motley? 

MR. MOTLEY: Yes, sir. 

THE COURT: Then let's proceed. 

The witness hasn't been sworn. 

Doctor, would you mind standing up and taking an 
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1 

oath? 


2 

DR. GARY HUBER. PLAINTIFFS' WITNESS. SWORN 


3 

MR. MOTLEY: Judge, would it be permissible for me 


4 

to take my coat off? 


5 

THE COURT: I'm going to invite everybody in the 


6 

courtroom to take their coats off. 


7 

I'm going to apologize for temperature in this 


8 

courtroom at this time. I've done the best I could, through 


9 

my clerk, to get this matter — and so everybody can take 


10 

their coats off and roll up their sleeves, if they don't 


11 

mind appearing on the movie camera to look like that. But I 


12 

do let you know that the movie camera is here. 


13 

MR. MOTLEY: I would note for the record, Your 


14 

Honor, we shamed Mr. Reaud into wearing a whole coat today. 


15 

He left half of it the other day when he came in here, it 


16 

had a big 'ole hole in it. 


17 

THE COURT: Okay. 


18 

MR. MOTLEY: May I proceed, Your Honor? 


19 

THE COURT: Yes. 


20 

MR. MOTLEY: Have you sworn the witness? 


21 

THE COURT REPORTER: Yes, sir. 


22 

EXAMINATION BY MR. MOTLEY: 


23 

Q Dr. Huber, my name is Ron Motley, we have met on several 


24 

occasions. How are you this afternoon, sir? 


25 

A Just fine. Thank you, sir. 
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1 

THE COURT: You need to get the microphone. 

2 

Q (By Mr. Motley) Dr. Huber, you received a subpoena to 

3 

appear in this courtroom earlier this month, correct? 

4 

A Correct. 

5 

Q State your name, please, for the record. 

6 

A Gary Lewis Huber. 

7 

Q Where do you live, sir? 

8 

A [DELETED] 

9 

Q And are you married? 

10 

A Yes, sir. 

11 

Q And have children? 

12 

A Yes, sir. 

13 

Q In fact, your daughter is a lawyer? 

14 

A She works for a law firm. 

15 

Q Okay. And where are you employed currently, sir? 

16 

A I'm employed in Tyler by The Texas Nutrition Institute. 

17 

I also am paid by East Texas Medical Center and The 

18 

University of Texas. 

19 

Q You are a medical doctor? 

20 

A Yes. 

21 

Q Would you tell us where you went to medical school, sir? 

22 

A I went to the University of Washington. 

23 

Q And when did you graduate? 

24 

A I graduated in 1966. 

25 

Q And you have received a subspecialty in pulmonary or 
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lung disease? 


2 

A That's true. 


3 

Q And when did you develop your interest in respiratory 


4 

disease? 


5 

A In medical school. 


6 

Q How long have you actively practiced clinical medicine 


7 

or research medicine? 


8 

A 30, 35 years. 


9 

Q Dr. Huber, did you come, at a point in time in your 


10 

career, to become involved in a program at Harvard Medical 


11 

School studying cigarette smoke and its effect on human 


12 

health, beginning in the earlier 1970's? 


13 

A Yes. 


14 

Q And that was again where? 


15 

A At Harvard Medical School. 


16 

Q Did you receive funding from any cigarette companies? 


a 

JQ 

s 17 

■o 

l 

A Harvard University received funding. 


l 18 

i 

Q And they did receive funding from cigarette companies? 


• 19 

A Yes. 


2 20 

Q Okay. Did you approach the cigarette companies or did 


i 21 

they approach you about being involved in research? 


22 

A They approached me. 


23 

Q And can you describe for us how that occurred? 


24 

A I was approached at a chess meeting, an Aspen chess 


25 

conference in Colorado, to inquire whether we had an 








interest in studying tobacco and health. 

Q And approximately what year would that be, Doctor? 

A 1971 or '72. 

Q And what type of research did you undertake that was 
funded in part by cigarette companies? 

A We undertook a comprehensive program in tobacco and 
health, and smoking and health research that involves both 
experiment on animals and human studies, that was, for its 
time, a very advanced scientific and technical study. 

Q How long did you conduct the study that was paid in part 
by cigarette companies at Harvard? 

A Eight years. 

Q From 1972 to 1980? 

A Yes. 

Q Did you publish any results of your studies? 

A Yes. 

Q Would you describe for us, sir, with respect to the 
animals what, if anything, you were able to produce in the 
way of disease? 

A There were an extensive number of studies. Our primary 
objective was to study the response of the lung to inhaled 
tobacco smoke, under experimental conditions, in laboratory 
animals. We had animal models looking at airways of the 
lung, the lung parenchyma, the heart, the cardiovascular 
system, relative to those diseases that had been linked to 
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smoking in epidemiologic studies: COPD, emphysema, chronic 
bronchitis, coronary artery disease and related diseases. 

Q What was your purpose in studying whether these animals 
developed lung disease from breathing in smoke, cigarette 
smoke? 

A There were several purposes. One was to evaluate 
whether or not animals could in fact breathe in cigarette 
smoke; two, to define their response of the animals to smoke 
if they inhaled it; and three, to see if they developed any 
responses that were comparable to the responses that had 
been attributed to smoking in humans. 

Q Dr. Huber, were you proud of this work? 

A Yes, sir, very much. 

Q And did you advise the cigarette companies' sponsors at 
any time of your research results? 

A Yes. 

Q And did you advise them that you had or had not 
demonstrated humantype lesions or changes in the lung caused 
by inhaling cigarette smoke? 

A Yes we did. 

Q And what did you advise them, sir? 

MR. NEWBOLD: Objection, Your Honor, I believe that 
this is a privilege objection. And the privilege is, Your 
Honor, that Dr. Huber was a consultant for the Jones-Day and 
the Shook, Hardy & Bacon Law Firms and that the question 
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1 

asked is going to elicit opinion testimony from this 


2 

witness, and I think that it invades the confidential nature 


3 

of his relationship with the law firms, and I object. 


4 

THE COURT: I will note your objection. I will 


5 

certify that that's one of the questions that you claim the 


6 

privilege to. You don't need to make that entire objection 


7 

the next time. If you just want to stand up and say "I urge 


8 

my privilege objection," then the Court will note it. And I 


9 

will ask Dr. Huber to answer that question at this time. 


10 

MR. NEWBOLD: Thank you, Your Honor. 


11 

THE WITNESS: Would you repeat the question? 


12 

MR. MOTLEY: I fear to repeat it. 


13 

Q (By Mr. Motley) I wanted to know whether you advised 


14 

the cigarette company sponsors of the results of your 


15 

research with animals breathing cigarette smoke? 


16 

A Yes. 


17 

Q And what specifically did you advise them when you got 


18 

final conclusive results? 


19 

A Well, to the degree that our results were final and 


20 

conclusive, we advised them of those results, that we felt 


21 

we had defined in many ways a response of animal systems to 


22 

tobacco smoke, that we had some analogous pathologic changes 


23 

that we felt were comparable to those in humans, and that we 


24 

had mechanisms to, in part, explain those changes, and that 


25 

we had diseases that were related to smoking associated with 
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1 diseases in humans. 

2 MR. MOTLEY: Would you read that last sentence 

3 back. 

4 THE COURT: Would you repeat your answer Dr. Huber, 

5 as best you could. 

6 Q (By Mr. Motley) In other words, Doctor, what results 

7 did you communicate to the cigarette company sponsors of 

8 your animal research where the animals were breathing 

9 cigarette smoke? 

10 A We had an effective way to expose animals in such a way 

11 that they inhaled the tobacco smoke, and other forms of 

12 smoke. That there was a defined response to that 

13 inhalation, and that we had what we considered mechanisms of 

14 that response that might be associated to disease 

15 production, and that we had models of human disease that 

16 needed to be pursued. 

1? Q Now, you also mentioned that you studied humans. Would 

18 you describe that particular study that was funded in part 

19 by the cigarette companies? 

20 A We had several studies in humans, evaluating the acute 

21 effects of smoking tobacco cigarettes of varying type and 

22 delivery of constituents on their cardiovascular system, on 

23 their pulmonary system, and on the way in which they smoked 

24 cigarettes. 

25 Q Did you study the effect of nicotine? 






1 


A Yes. 


Q Did you report any results of that study to the 


cigarette company sponsors? 


A Yes. 


Q What results did you report? 


A We reported that in the initial studies, that our 


technologies indicated that people smoked differently, 


depending upon nicotine delivered. And that if nicotine 


delivery was altered, people appeared to titrate or 


accommodate their smoking behavior to the changes in 


nicotine. 


Q What was the significance, if any, of that finding, sir? 


A That if nicotine were lowered, individuals took deeper 


inhalation breaths, larger puff volumes, held their breath 


and smoked in a different way, which potentially was 


adverse. 


Q Adverse in what way? 


A Adversed to response of the lung to pulmonary 


diseases — to the development of pulmonary diseases. 


Q In that fashion, by regulating their intake of smoke, 


Doctor, were they then contributing to ultimate injuries to 


themselves, those smokers? 


MR. NEWBOLD: objection. Leading. 


THE COURT: Answer the question, if you know, 


Doctor. 
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1 

A That was our hypothesis that we were pursuing. 

2 

Q (By Mr. Motley) And what result did you achieve? 

3 

MR. NEWBOLD: Objection, Your Honor, privilege. 

4 

THE COURT: Certify that as a privilege question 

5 

and the answer. 

6 

Go ahead and answer, Doctor. 

7 

A We felt that they retained more smoke and probably 

8 

deposited it in a different way and potentially adverse way, 

9 

if nicotine were lowered. 

10 

Q (By Mr. Motley) Now, did you publish your findings 

11 

about nicotine compensation? 

12 

A Some, yes. Or we presented them — presented and/or 

13 

published them. 

14 

Q And were you free to publish? 

15 

A Yes. 

16 

Q Did you publish, in any fashion, to scientists your 

17 

findings about the rats and emphysema? 

18 

A Yes. 

19 

Q Where? 

20 

A It was in a journal, and I would have to have a citation 

21 

to be able to cite it exactly. 

22 

Q Was it a foreign journal? 

23 

A Yes. 

24 

Q Did you personally, also, present these emphysema 

25 

findings to a group of scientists in an audience? 
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A Yes, on several different occasions. 

Q Did you present your emphysema findings to lawyers who 
represented cigarette companies? 

A Yes. 

Q Did you present your findings to scientists who 
represented cigarette companies? 

A Yes. 

Q Did you report to the companies who sponsored the 
research, in writing, your findings of cigarette smoking 
inducing emphysema in rats? 

A Yes. 

Q When? 

A I would have to see my correspondence to be sure. I 
would guess 1979 or 1980. 

MR. MOTLEY: May I approach the witness, Your 

Honor? 

THE COURT: Yes, sir. 

MR. CUMMINS: The witness has the document, Mr. 

Motley. 

(OFF THE RECORD DISCUSSION) 

THE WITNESS: I have 2. 

Q (By Mr. Motley) You should have one of the Lorillard, 
the Brown & Williamson and the Reynolds. 

A I do not have one of the Reynolds. 

MR. CUMMINS: That's Brown & Williamson. 
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MR. MOTLEY: Do you have one of the Reynolds? 

Sorry. 

Q (By Mr. Motley) Dr. Huber, could you confirm for us 
that those are letters that you communicated to officials of 
Brown & Williamson, R.J. Reynolds and Lorillard? 

A Yes. 

Q And did you — do you recall whether you made similar 
communications to Philip Morris? 

A Yes. 

Q Okay. 

MR. MOTLEY: Would 1 you mark those, please, as 1, 2 

and 3? 

(WHEREUPON HUBER EXHIBIT NOS. 1, 2 AND 3 WERE 
MARKED FOR IDENTIFICATION) 

Q Dr. Huber, were your findings regarding — some of your 
findings regarding nicotine titration or compensation 
reported to scientific peers of yours? 

A Yes. 

Q And was it also reported in the newspaper article, in 
the Boston Globe? 


j 21 
22 

23 

24 

25 


A Probably. 

Q Now, I want to ask you before I go into detail into 
these studies, Doctor, questions about whether or not 
lawyers were involved during your period of research at 
Harvard University, lawyers for cigarette companies. 
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And my first question to you, sir, is, when you were 
initially contacted by officials of cigarette companies to 
do this research at Harvard, was this contact made by a 
scientist, a business executive or a lawyer? 

A None of the above, it was made by Dr. Gilbert Huebner. 

Q How do you spell that, sir, H-u-e-b-n-e-r? 

A Probably. 

Q And who was he, sir? 

A It was with the Tobacco Institute. 

Q Okay. And he was the initial contact? 

A Yes. 

Q What did you understand that your research was to do 
when you were contacted by the Tobacco Institute's Dr. 
Huebner? 

A Well, at that time they were studying air pollutants and 
the adaptation of the lung to air pollutants on recurrent 
exposures, and described a phenomena called "oxidant 
tolerance," where the lung became tolerant to the otherwise 
toxic effect of air pollutants. 

Q Now, after this initial contact by Dr. Huebner, did you 
subsequently come in contact with any lawyers who 
represented cigarette companies? 

A Eventually. 

Q Can you — do you have a recollection of how that came 


about? 






21 


1 

A I think the first contact with lawyers occurred in 


2 

Washington, D.C. And I don't remember the date. But I was 


3 

invited to come there at the Tobacco Institute to discuss 


4 

potential research funding on a research project at Harvard 


5 

with Dr. Huebner. And I think it was at that time I first 


6 

met lawyers. 


7 

Q Do you recall any of the lawyers' names who were at that 


8 

meeting with Dr. Huebner? 


9 

A David Hardy. 


10 

Q David Hardy of Shook, Hardy & Bacon? 


11 

A Yes. 


12 

Q And did Mr. Hardy indicate to you why he was there? 


13 

A He indicated — 


14 

MR. NEWBOLD: Objection, Your Honor, this is 


15 

clearly hearsay. 


16 

MR. MOTLEY: It's a statement of an unindicted 


17 

co-conspirator, Your Honor. 


18 

THE COURT: Overruled. 


19 

If you'll, please, read our rules for the taking of 


20 

depositions. "No other objections may be made, other than 


21 

to exercise a recognized privilege." 


22 

If you have an objection to hearsay, you may make 


23 

your objection in the form of a line and a page number to 


24 

the deposition. 


25 

MR. NEWBOLD: I apologize to the Court, Your Honor. 
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1 

It was a knee jerk reaction. I forgot the Court's order. 

2 

THE COURT: Okay. 

3 

MR. NEWBOLD: My mistake. 

4 

Q (By Mr. Motley) Do you recall the question relating to 

5 

Mr. Hardy and what you understood he was there for? 

6 

A He explained that it was an industry that had a product 

7 

that was frequently under litigation and that he needed to 

8 

be involved in any research that was undertaken. 

9 

Q Prior to that time, sir, had you had lawyers involved in 

10 

the scientific research you were conducting? 

11 

A Well, I would have to review our records for sure. But 

12 

I don't recall right now. 

13 

Q You don't recall lawyers being involved with research in 

14 

the past, at least your own research? 

15 

A Not right off the top of my mind, no. 

16 

Q Now, was your research done at Harvard, though paid for 

17 

by the cigarette companies, was it a policy of full and open 

18 

disclosure; that is, were you free to publish your findings? 

19 

A Yes, we had what we called an open door policy: people 

20 

could, at any time, see what research work we were doing, 

21 

and we were free to pursue any direction or publish any 

22 

results. 

23 

Q While they're looking for this document, Dr. Huber, 

24 

thereafter, after that initial meeting with Mr. Hardy, were 

25 

cigarette company lawyers regularly contacting you about 
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your research that you were doing at the expense of the 
cigarette companies? 


A X think it was an ongoing and regular process throughout 
the entire program, yes. 

Q That the lawyers were involved with you? 

A Always. 

Q Did Mr. Hardy have a science degree; that is, did you 
call him Dr. Hardy, or anything like that? 

A No, sir. 

Q Did he have a science degree? 

A I don't know, sir. 

Q He never said he did? 

A No. 

Q Who were some of the other lawyers you were involved 
with who represented cigarette companies? 

A Mr. Shinn at Shook-Hardy. 

Q From the same law firm as Mr. Hardy? 

A Later on Mr. Hardy's son, David K. Hardy, Lee Stanford, 

Tony Andrade, other lawyers from other law firms. 

Q Does the name Ed Jacobs ring a bell? 

A Yes. 

Q Was he involved also? 

A Yes. 

Q Dr. Huber, I am marking in the record something — as 
soon as counsel has a chance to look at it. 
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Dr. Huber, I will ask you to see if you can identify 
what will be marked as Exhibit 4. 

A X was just looking for a date. Which I can't find. 

But, yes, I've read this. 

Q And can you tell us what it is, sir? 

A It's the — it's the agreement between Harvard 
University and representatives of the Tobacco Industry to 
undertake and initiate the Harvard Research Tobacco and 
Health Program. 

Q And that was what you were in charge of? 

A Yes, sir. 

MR. MOTLEY: May I have it back, sir, please? 

Q (By Mr. Motley) And, Dr. Huber, on the first page of 
this proposal that was signed by various persons from 
Harvard and, also, signed by Ed Finch of Brown & Williamson, 
someone Harrington of Liggett and Myers, Mr. Judge of 
Lorillard, a name I cannot read, two names I cannot read on 
behalf of Reynolds and Philip Morris, another name I can't 
read on behalf of Larus & Brother Company, and what looks 
like Mr. Tolley, I can't read this name either. They share 
the common inability to write their names down so that I can 
read it. Are these names familiar to you, sir? 

A May I see that again, sir? 


Q Sure. 
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Q You recognize those names, sir? 

A Yes, but I can't read them either. 

Q And, Doctor, according to that agreement with Harvard, 
with respect to your research, were you, as set forth on the 
first page, free to publish your findings? 

A Yes. 

Q You were? And you did in fact publish many of your 
findings? 

A Yes, sir. 

Q This will be No. 5, Dr. Huber. 

MR. NEWBOLD: Your Honor, I would note for the 
record the privilege objection to Exhibit 5, at least on its 
face. Its says that "Produced in Butler versus Philip 
Morris. Dissemination is prohibited by Protective Order 
entered by the Court." 

MR. MOTLEY: And this document was produced by 
Philip Morris without any Protective Order in the State of 
Florida litigation, Your Honor. 

THE COURT: Okay. Admitted. 

Q (By Mr. Motley) Dr. Huber, this will be Exhibit 5. 

Have you ever seen that document before? 

A Yes. 

Q And you saw it when I showed it to you? 

A Yes. 

Q I would ask you, sir, to please turn to Page 3, section 
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entitled "Differences between the United States and the 
United Kingdom." Have you found Page 3, sir? 

A Yes. 

Q I want to read this report to you, which is a report by 
two British scientists. Did you know Jeffery Todd by any 
chance? Have you ever met him? He's one of the authors. 

A I'm not sure. 

Q Okay. I want to read you what Dr. Todd reported in 
1964, sir. He reported, in the midway, in the second 
paragraph, the leadership in the United States smoking and 
health situation therefore lies with the powerful Policy 
Committee of senior lawyers advising the industry, and their 
policy, very understandably, in effect is, quote, "don't 
take any chances," end of quote. It is a situation that 
does not encourage constructive or bold approaches to 
smoking and health problems, and it also seems that the 
Policy Committee of lawyers exercises close control over all 
aspects of the problem." 

I want to ask you, sir, during your eight-year 
experience at Harvard doing research funded in part by the 
cigarette companies, would you state, on the record, your 
observation with respect to whether or not lawyers closely 
controlled medical research being sponsored by cigarette 
companies? 

MR. NEWBOLD: Objection. Privileged. 
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Q (By Mr. Motley) Can you answer that, sir? 

A Yes and no. 

Q Okay. Tell me what "yes" means and then tell me what 
"no" means? 

A I think there were lawyers with differing opinions and 
different positions that were associated with the industry. 

Q Well, did some lawyers associated with the industry 
attempt to exercise close control over the research that you 
were doing in Harvard? 

MR. NEWBOLD: Objection. Privilege. 

THE COURT: Note your objection. 

A Yes. 

Q (By Mr. Motley) Which ones? 

A Oh, I think lawyers from Shook-Hardy exerted — they 
were our liaison to the industry, and at times they clearly 
controlled our access to the industry and our requests for 
industry help. 

Q Sir, did you also communicate with any scientists within 
the cigarette companies themselves? 

A Yes, many. 

Q Does the name Alex Spears mean anything to you? 

A Yes. 

Q And who is he, sir? 


He was the — I don't know for sure exactly what his 
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title was, but he was the director, I think, of research at 
Lorillard in Greensboro. 

Q Lorillard Company? 

A Yes. 

Q And you communicated with him? 

A Often. 

Q Yes. What about Alan Rodgman? 

A Yes. 

Q Who was he with? 

A He was with R.J. Reynolds. 

Q Thomas Osdene? 

A Yes. 

Q Who was he with? 

A Philip Morris, 

Q Do you remember the names of any scientists at Brown & 
Williamson during the Harvard years? 

A There were several and I — to be accurate, I would have 
to look at the records. Wally Hughs, I think, was a 
scientist, I think that's his name; and several others. 

Q Dr. Huber, when Mr. Hardy first met you and introduced 
himself, did he express any feelings or emotions about the 
Harvard program having been started or commissioned prior to 
his meeting you? 

MR. NEWBOLD; Your Honor, because of a confusion 


25 


between David Hardy, Sr., deceased, and David K. Hardy, his 
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son, who's also a lawyer at Shook-Hardy, may we have that 
clear? 

MR. MOTLEY: Yes. 

Q (By Mr. Motley) X meant Hardy, Sr. at this time, sir? 

A Yes. 

Q And what did he say, Mr. Hardy, Sr.? 

A It was my perception that the project had been initiated 
and that the potential development of the project had been 
initiated without his involvement and that he felt was of 
concern to him. 

Q And thereafter did he involve himself actively in 
monitoring your research? 

A Yes. 

MR. NEWBOLD: Objection. Privilege. 

THE COURT: Note your objection. 

Q (By Mr. Motley) Were you doing this research for the 
cigarette companies in order for — 

A I was doing this research — 

Q Yes, sir. 

A — for us not for the cigarette companies. 

Q Did you understand that the cigarette — that you had 
been hired to prepare research for lawsuits? 

A No. 

Q Did Mr. Hardy ever tell you that the only reason they 
were giving money to Harvard for you to research rats and 
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1 

humans was so they could use the results in a lawsuit? 


2 

MR. NEWBOLD: Objection. Privilege. 


3 

A No. 


4 

Q (By Mr. Motley) Dr. Huber, Exhibit 6 is what? 


5 

A This was a — probably — I'm missing Page 1. 


6 

Q Yes, our copy is — 


7 

MR. MOTLEY: And we apologize. And we will have 


8 

one faxed up here, Your Honor. 


9 

THE COURT: Let's show that the exhibit is 


10 

admitted — 


11 

MR. MOTLEY: If we've got it. 


12 

THE COURT: — and the witness acknowledges and 


13 

recognizes it, including Page l of that exhibit. 


14 

Q (By Mr. Motley) With the understanding that Page 1 is 


15 

not there, Dr. Huber, what is that? 


16 

A This is a draft of our paper that was submitted and, I 


17 

think, is now published. I don't know if this is — this 


18 

may be the final version. 


19 

Q Doctor, did I understand you to say that a version of 


20 

this paper either has been published or shortly will be 


21 

published? 


22 

A I think it's published. But I received a copy of the 


23 

final published form which was slightly edited to avoid 


24 

redundancy of other papers and to take out a couple of 


25 

phrases that I wish would have been left in. But I think 
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that is as we wrote it. 

Q Exhibit 6 , as you wrote it, sir, do you make the 
statement that there was an effort at suppression and 
disinformation by the cigarette companies and their lawyers, 
with respect to smoking and health matters? 

A Yes. 

Q What do you base that on, sir? 

A I base that on — 

MR. NEWBOLD: Objection, Your Honor, privileged. 

THE COURT: Note your objection. 

Q (By Mr. Motley) What db you base that on, sir? 

A I base that on reading the literature and published 
articles, and reflecting on some of our correspondence. 

Q Have I, Ron Motley, representing The State of Texas, 
also shared with you industry documents which you had not 
previously seen? 

A Yes. 

Q Do those documents, which I will go into in some detail, 
from R.J. Reynolds support or detract from your statement in 
that Book Chapter, that the cigarette companies and their 
lawyers were engaged in cover-up and suppression of 
scientific information? 

MR. NEWBOLD: Objection, Your Honor, privileged. 

And even though I don't know the date of this exhibit, I 
note within the — on Page 3 it says, "In 1992, and 
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1 

continuing to the present." Which indicates to me that Dr. 


2 

Huber was clearly within his contractual arrangements with 


3 

Shook, Hardy & Bacon and Jones, Day, Reavis & Pogue as our 


4 

consultant expert; and anything that he would have to say 


5 

about this would be privileged and confidential. 


6 

THE COURT: I note your objection. 


7 

Q (By Mr. Motley) I notice you shaking your head when 


8 

counsel was making that objection. Was that statement that 


9 

he made in the record accurate, according to your 


10 

observations of events? 


11 

A I don’t think so. 


12 

Q Okay. Now, you wrote that Chapter, that's going to be 


13 

published in open literature for anyone to read, correct? 


14 

A I think it is published already. 


15 

Q But anyone can buy it, not just lawyers? 


16 

A Right. 


17 

Q Okay. And — 


18 

A Dr. Pandina and I wrote this Chapter. 


19 

Q And who is he? 


20 

A He's the Director for the Center of Alcohol Studies at 


21 

Rutgers University. We've been collaborators since the days 


22 

from Boston. 


23 

Q And, Dr. Huber, when did you first meet me, Ron Motley, 


24 

representing The State of Texas? Approximately, you don't 


25 

have to provide the exact date. 
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1 

A Sometime, I would guess, in July. 

2 

Q And, Dr. Huber — 

3 

A Of this year. 

4 

Q Was that document that's Exhibit 6 written in that form 

5 

before you met me? 

6 

A Yes. 

7 

Q How long have you been working on that Chapter, sir? 

8 

A Well, it was written in a very short time frame. Late 

9 

in the spring and early summer. 

10 

Q Did the Law Firms of Jones-Day or Shook-Hardy, or both, 

11 

pay you to write that Chapter, in which you claim that 

12 

lawyers and cigarette companies conducted themselves in an 

13 

effect — having an effect of suppression of scientific 

14 

information? 

15 

A No. 

16 

Q They did not. Is that your view today, sir, that the 

17 

lawyers and cigarette companies effectuated suppression of 

18 

scientific information and conducted a disinformation 

19 

campaign? 

20 

MR. NEWBOLD: Objection. Privilege. 

21 

A Yes. Yes. 

22 

Q (By Mr. Motley) Your answer is "yes"? 

23 

A Yes. 

24 

Q Now, Doctor, I want to ask you — 

25 

A Some lawyers. 


http://legacyJibrary.ucsf.eAi/t!d/p6i0^^tifriCMIl,i6It^Jfocu(T4#i9t)'.Lfeifte(2iS / @§c^K1 (CJWPl) 287-3705 



LAS£H UOMJ FtWlAi A Q J-'tNCiAU • t 600 t»J I O'-iBS 


34 


1 

Q Some lawyers? 

2 

A Yes. 

3 

Q Okay. Not all of them. Okay. 

4 

Dr. Huber, in addition to writing the letters that we 

5 

just showed you a few moments ago to Brown & Williamson, 

6 

R.J. Reynolds and Lorillard, did you make any personal 

7 

presentations, of the information about rats getting 

8 

emphysema from cigarette smoke, personally to any officials 

9 

of cigarette companies? 

10 

MR. NEWBOLD: Objection. Privilege. 

11 

A I think — I mean, there's an extensive collection of 

12 

data and scientific information that has been made in to 

13 

lantern slides; and I think they were all presented — all 

14 

made during the tobacco research program and all presented 

15 

to the industry. 

16 

Q (By Mr. Motley) And that involved the findings of lung 

17 

disease in the rats? 

18 

A Yes. 

19 

Q Did it involve the nicotine compensation? 

20 

A Yes. 

21 

Q And other aspects? 

22 

A Yes. 

23 

Q Where are the lantern slides that you say you used to 

24 

present the information about the health effects of 

25 

cigarette smoke on rats? 
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1 

A Well, some are in my home and some are in my car. 

2 

Q Dr. Huber, at any point in time during your studies at 

3 

Harvard, did your animal colony develop any problems; that 

4 

is, diseases, or whatnot, caused by living conditions? 

5 

A Yes. 

6 

Q And when was that, sir? 

7 

A I would have to — again, I would have to have our files 

8 

to reflect the exact date. But early in the program, in the 

9 

chronic inhalation studies. 

10 

Q Did that — was that infections of some kind? 

11 

A One colony of animals was infected. 

12 

Q Sir, did you do anything to cure that problem? 

13 

A We killed all the animals. 

14 

Q Did that episode, with one colony of animals, affect in 

15 

any fashion the findings that you published in a foreign 

16 

journal and presented to the cigarette companies by way of 

17 

lantern slides? 

18 

A No. 

19 

Q Was your study reviewed to see that it was carried out 

20 

in accordance with scientific principles? 

21 

A Yes. 

22 

Q By whom? 

23 

A it was reviewed in many different ways, it was reviewed 

24 

mostly through the peer-reviewed literature process; it was 

25 

reviewed by scientific audiences to which it was presented; 
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and it was reviewed extensively by a special Harvard 
committee. 

Q A special Harvard committee? Now, sir, I am going to 
ask you to look at the ELMO. 

MR. MOTLEY: Can you see it over here? Can he see 
that monitor right there? 

THE VIDEOGRAPHER: Can he see the ELMO? Oh, no, I 

can't. 

MR. MOTLEY: Will it project to him there? 

THE VIDEOGRAPHER: The ELMO? No. 

MR. MOTLEY: Okay. 

THE WITNESS: What is an ELMO? 

MR. MOTLEY: This is an ELMO right here 
(indicating). 

MR. CUMMINS: I think they want you to look at the 
television. 

MR. MOTLEY: Just look at the television. 

Q (By Mr. Motley) Now, Dr. Huber, I ask you to assume 
that this is the sworn testimony of Dr. Alexander Spears, 
who you mentioned was an official of Lorillard, correct? 

A Correct. 

MR. NEWBOLD: Your Honor, I cannot read that from 
back here. May I — 

MR. MOTLEY: I'm going read it to you, too. And 
you can look over here, if you'd like. 
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Q (By Mr. Motley) And Dr. Spears is the person to whom 
you addressed Exhibit No. 2 back in January of 1980, 
correct? 

A Correct. 

Q Now, Dr. Spears testified in the Chipalone (phonetic) — 
if Dr. Spears testified in the Chioalone case, on Page 
182 — can you read that? 

A Not very well, sir. 

Q Okay. Let me read it to you. "That you went through a 
series of laboratories which were totally unsuitable to the 
kind of work you were doing and that the administrative 
problems at Harvard adversely affected your study." And 
the — Dr. Spears answered, "No question about it in my 
mind." And then he refers to Line 15, "That what affected 
your findings," Dr. Spears said, "was infections in the 
laboratory colonies and that he did not agree with your 
findings," at the bottom of the page. I ask you to assume 
he said that, sir. Is any of that correct? 

A We never published any research that was affected by 
infection. 

Q Did you sit down — in addition to that letter, did you 
visit Dr. Spears and show him the results of your research? 
A Yes. 

Q And did he say to you, face-to-face at the time, "your 
research isn't any good because of infections"? 
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A NO. 

Q Would it be truthful or untruthful for Dr. Spears to 
have said that you never discussed your research directly 
with him before it was published? 

MR. NEWBOLD: Objection. Privilege. 

Q (By Mr. Motley) Dr. Spears a lawyer, sir? 

A I don't know, sir. 

Q Well, you dealt with him as a lawyer or a scientist? 

A Scientist. 

Q All right. Would it be truthful or untruthful for Dr. 
Spears to have testified that you, Gary Huber, never sat 
down face-to-face with him, Alex Spears of Lorillard, and 
discussed your animal research? 

MR. NEWBOLD: Objection. Privilege. 

A That would be untruthful. I'm not — I think I 
understand your question. 

Q (By Mr. Motley) Well, if he said, under oath, that you 
never discussed your research with him and he found out when 
it was — only after it was published, would that be true or 
dishonest? 

A That would be dishonest. 

Q Other than that letter, Exhibit 2, how do you know you 
sat down face-to-face with Alex Spears and discussed your 
research? 

A From day-one in our research, the equipment we used for 
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the research itself was developed by Dr. Spears; and he 
brought us to Greensboro to show us the equipment, to show 
us how to use it. He came to Boston. He saw the research 
on an ongoing basis. 

Q Sir, were you permitted to discuss your research at 
Harvard with industry scientists from time to time? 

A Yes. 

Q Were you allowed to discuss your research with these 
scientists by themselves or were lawyers always present? 

A Usually, usually lawyers were present. 

Q Did the lawyers for the cigarette companies ever suggest 
to you that they be allowed to review a draft report of your 
progress during the Harvard project, before you published 
those findings? 

MR. NEWBOLD: Objection. Privilege. 

A Yes. 

Q (By Mr. Motley) Did you agree to that? 

A That was an intense and extensive discussion before the 
project ever was initiated, with the Harvard administration 
and with me. 

Q Well, did you agree to let the lawyers review or even 
edit your scientific findings before they were published? 

A We agreed to let them see copies of manuscripts before 
they were published, once they had been accepted for 
publication. 
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1 

Q And couldn't be changed? 


2 

A And couldn't be changed. We also agreed to let them 


3 

review and ask — not, not the lawyers. But there were 


4 

certain aspects of the research that were scientifically 


5 

very technical and we wanted to make sure that what we had 


6 

done was accurate and appropriate, and we asked for input 


7 

from the industry scientists who knew more about that than 


8 

we do. 


9 

Q No, sir. But my question is not the scientists. I'm 


10 

asking you — 


11 

A Well, to talk to the scientists we had to go through the 


12 

lawyers. 


13 

Q I see. Did the studies that you did on the animals 


14 

indicate that cigarette smoking caused lung disease? 


15 

MR. NEWBOLD: Objection. Privilege. 


16 

THE COURT: You can answer it. 


17 

A The studies indicated that changes occurred that we felt 


18 

were analogous to diseases in humans. But in the context of 


19 

diseases in these animals, it was different. 


20 

Q (By Mr. Motley) Different in what way, sir? 


21 

A Well, just in that it had not been studied extensively 


22 

in these animals before. 


23 

Q Were the studies important information, in your opinion, 


24 

when you reported those finding to scientists? 


25 

A Yes. 
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Q And did you stress their importance to industry 
officials? 

A Very much so. 

Q And did you want to go forward and do further studies 
with animals? 

A Absolutely. 

Q Why? 

A Well, we found — we found very important results and we 
felt that they should be pursued and they had impact on a 
number of very serious and important considerations that 
deserved answers. 

Q Was money forthcoming from the cigarette company 
sponsors later for you to complete your animal studies, 
after Harvard? 

A It was promised, but it never came. 

Q Were you, in fact, ever able to finish your experiments? 
A No. 

Q Doctor, R.J. Reynolds has filed a document in this Court 
saying that you were an employee of R.J. Reynolds, would 
that be true or false? 

A I would consider it false. 

Q Have you ever been an employee of R.J. Reynolds? 

A No. 

Q Have you ever considered yourself an employee of R.J. 
Reynolds? 
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1 A No. 

2 Q Now, Doctor, with respect to the animal studies with 

3 cigarettes, did you expose these animals, in part, to real 

4 cigarettes? that is, cigarettes that human beings can buy? 

5 A Yes. 

6 Q Did the high tar cigarettes that humans can purchase 

7 cause any structural diseaselike changes in the animals of 

8 rats? 


A To the degree that we were able to study those, and it 
was at the end of the project, it was similar to the results 
obtained from the research reference cigarettes. 

Q Who gave you the research reference cigarette? 

A We obtained them — they were through the University of 
Kentucky. 

Q University of Kentucky? 

A Well, there were a lot different research cigarettes. 
Some came from the University of Kentucky, some came from 
the National Cancer Institute, some came from the industry. 

Q But you, in fact, did have a chance to study some 
commercially available cigarettes? 

A Yes. 

Q And they did cause disease? 

A Yes. 

Q Did you tell the cigarette company sponsors that 
commercially available cigarettes were causing disease in 
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animals when the animals breathed the smoke from those 


2 cigarettes? 

3 A Yes. 

4 MR. NEWBOLD: Objection. Privilege. 

5 A We published it in the literature. 

6 Q (By Mr. Motley) And you told them, too? 

7 A Yes. 

8 Q Dr. Huber, you indicated that you had been in Europe and 

9 presented your emphysema findings, do you recall that? 

10 A Yes. Amongst several other places. 

11 Q While you were in Europe, did you receive any 

12 communication from any cigarette companies concerning your 

13 research? Do you recall? 

14 A On different — on different occasions, yes. 

15 Q Did you ever — 

16 A It was different occasions when I was in Europe. 

17 Q I meant in 1980, while you were still at Harvard. 

18 A I think 1978 through 1980. But I would again have to 

19 look at the records. But I think through that period of 

20 time. 

21 Q Sir, after 1980, I believe you indicated that you did 

22 not receive additional funding at Harvard to continue your 

23 search to find out how cigarettes exactly caused emphysema; 

24 is that correct? 

25 A That's correct. 
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1 

Q What were you told officially about the reason why the 


2 

cigarette companies would not continue funding? 


3 

A Well, at the end of the Harvard program — and X moved 


4 

to the University of Kentucky with the intent of continuing 


5 

these studies, with the assurance that there would be 


6 

additional funds from the industry to pursue this. 


7 

Q Was research funds made available so you could continue 


8 

your animal studies while you were at the University of 


9 

Kentucky? 


10 

A There were funds available through the University of 


11 

Kentucky program. The funds from the industry didn't 


12 

materialized; we never got the program off the ground. 


13 

Q Were you ever told privately and off the record by any 


14 

official of R.J. Reynolds why you never received funding to 


15 

continue your rat research? 


16 

MR. NEWBOLD: Objection. Privilege. 


17 

THE COURT: He can answer. 


18 

MR. MOTLEY: I'm sorry, Judge, I'll — 


19 

THE COURT: Let him answer. 


20 

A I asked the question. 


21 

Q (By Mr. Motley) Of whom? Of whom did you ask the 


22 

question? 


23 

A Oh, Mr. Roemer. 


24 

Q And who is Mr. Roemer? 


25 

A He was an employee of R.J. Reynolds. 
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1 

Q Was he an official? 


2 

A Yes. 


3 

Q And you asked him the question of what? 


4 

A Why wasn't the Harvard project continued, and why did 


5 

Kentucky happen the way it did. 


6 

Q Let's stick with the research first. Okay? 


7 

What did Mr. Roemer tell you was the reason, off the 


8 

record, why your animal studies weren't continued to be 


9 

funded by cigarette companies? Mr. Roemer of R.J. Reynolds. 


10 

A I think his intent was to continue funding them, but he 


11 

expressed there was a biggeir picture. 


12 

Q A bigger picture? 


13 

A A bigger picture. 


14 

Q And what was that bigger picture, if you know? 


15 

MR. NEWBOLD: objection. Privilege. 


16 

MR. MOTLEY: If he — I'm sorry. 


17 

THE COURT: Answer the question. 


18 

Q (By Mr. Motley) Did you ever learn what that bigger 


19 

picture was that Mr. Roemer of R.J. Reynolds described? 


20 

A Well, one of his colleagues suggested that the bigger 


21 

picture was to maintain a status quo and to diversify the 


22 

industry. 


23 

Q What was the — who is this other person who told you 


24 

that it was to maintain the status quo and to diversify the 


25 

company? 
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1 

A Mr. Hobbs. 

2 

Q Mister who? 

3 

A Hobbs. 

4 

Q Who is he with? 

5 

A He was an employee of R.J. Reynolds. 

6 

Q Did you ever have a meeting in a hotel in Boston with 

7 

industry officials who expressed concern that your research 

8 

was, quote, "getting too close to some things," end of 

9 

quote? 

10 

MR. NEWBOLD: Objection. Privilege. 

11 

THE COURT: You can answer. 

12 

A Yes. 

13 

Q (By Mr. Motley) And who was that, sir? 

14 

A It was with industry attorneys. 

15 

Q Which ones? Do you recall? 

16 

A Mr. Stanford, Mr. Pepples, Mr. Stevens. 

17 

Q And they — Mr. Stanford was from Shook-Hardy? 

18 

A Yes. 

19 

Q Mr. Pepples was an officer of Brown & Williamson? 

20 

A Yes. 

21 

Q And who is the 3rd person? 

22 

A Mr. Stevens. 

23 

Q Mr. Stevens was with Lorillard? 

24 

A Yes. 

25 

THE COURT: Can you please give me a date when that 
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happened? 

Q (By Mr. Motley) Can you tell us approximately when that 
happened, Doctor? 

A I would anticipate it was in 1980. But I would have to 
check the records to be sure. 

Q Dr. Huber, if cigarette companies took out an 
advertisement in various news media and claimed that no 
animal study, where animals were exposed to smoke, ever 
resulted in any lung diseases in those animals and this ad 
was taken out in 1984, based on your own research would that 
be true or false? 

MR. NEWBOLD: Objection. Privilege. 

THE COURT: You can answer him. 

MR. MOTLEY: Excuse me, Your Honor, they are 
claiming privilege to a newspaper ad? 

THE COURT: I think that's what he said. 

MR. NEWBOLD: I am — I am — yes, sir, Your Honor. 
I am claiming a privilege to any question that calls for an 
opinion by Dr. Huber, because Dr. Huber is a confidential 
consultant of Jones-Day. 

THE COURT: I understood your objection, Mr. 

Newbold. 

Tell him to answer the question. 

A Can you restate the question? 

Q (By Mr. Motley) Yes. In 1984, if the cigarette 
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1 

companies took out an ad through the Tobacco Institute, in 


2 

which they claimed, published in the media, that no animal 


3 

study, where animals were exposed to breathing in smoke — 


4 

like you exposed your rats — had ever developed in any lung 


5 

disease, any lung disease in these animals, would that be 


6 

true or false, based on your own studies? 


7 

A I would not agree with that. 


8 

Q I would ask you to assume, sir, that this year Mr. 


9 

Steven Goldstone, the Chief Executive Officer of R.J. 


10 

Reynolds Nabisco, testified under oath that cigarette 


11 

smoking was a cause of human disease. Would you agree or 


12 

disagree? 


13 

MR. NEWBOLD: Objection. Privileged. 


14 

THE COURT: Answer, please. 


15 

A Yes. 


16 

Q (By Mr. Motley) I would ask you to assume that Dr. Alex 


17 

Spears, whom you communicated with in 1980, and maybe beyond 


18 

that, testified that not a single human being in America had 


19 

ever contracted any disease caused by cigarette smoking. 


20 

Would you agree or disagree? 


21 

A I would disagree. 


22 

MR. NEWBOLD: Your Honor, I object, that's 


23 

privileged. 


24 

MR. MOTLEY: Your Honor, this is sworn testimony in 


25 

the case by a scientist. 
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THE COURT: All right. We're not going to argue 

about it. 

MR. NEWBOLD: That still his opinion. 

MR. MOTLEY: I apologize. We're not suppose to — 
I'm guilty. I will take the 5th, though. 

Q (By Mr. Motley) Dr. Huber, let me now turn to the 
nicotine studies you did at Harvard. Would you describe, 
please, for the jury the nature of those studies that you 
did of nicotine titration adjustment or compensation? 

A We began studies probably in 1974, 1975, on how people 
smoked and developed technologies to measure the way in 
which people smoke. And as part of that investigation, we 
asked the question: "Did they smoke cigarettes differently 
as a function of nicotine delivery?" 

Q You asked the question again what? 

A We asked the question of whether people smoked 
different — in a different manner because the nicotine had 
been changed in the cigarette. 

Q What type cigarettes did you study? 

A We studied research cigarettes and we studied commercial 
cigarettes. 

Q Did you come to learn that Lorillard had developed a 
particular machine to manufacture cigarettes where they 
could add nicotine to it? 

A Yes. 
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Q Would you describe that, please? 

A Well, it was a machine — 

MR. NEWBOLD: Objection. Privileged. 

THE COURT: Answer, please. 

A It was a machine designed to add different substances to 
cigarettes. It was given to us and we make replicas of it 
to add tracers, for example, to the cigarette so we could 
determine where and how much were deposited in experimental 
animals; and we could use the same machines to add nicotine 
or other substances to cigarettes. 

Q (By Mr. Motley) who described this machine to you and 
how you could use it? 

A Dr. Spears and his staff at Lorillard. 

Q Now, Doctor, you posed the question that you just 
related to the jury that you wanted to answer in this study, 
what answer did you receive from your study of humans and 
their intake of nicotine? 

A Well, there were variable responses, not all humans 
responded the same way. When nicotine was lowered, most 
people acutely would dramatically change their smoking 
characteristics, take bigger puffs, they would take bigger 
inhalations, they would hold their breath longer, other 
people would not do that, but the majority did. And we also 
studied it over the course of time, changing the nicotine 
level. 
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1 

Q Did the bottom result of this research demonstrate that 

2 

smokers were titrating or compensating when they switched to 

3 

lower tar and nicotine cigarettes? 

4 

MR. NEWBOLD: Objection. Privileged. 

5 

THE COURT: You may answer, Doctor. 

6 

A Some did, and some did not. 

7 

Q (By Mr. Motley) And did you report those findings, sir? 

8 

A Yes. 

9 

Q Did you report them to cigarette company officials? 

10 

A Yes. 

11 

Q Did you report them to scientists? 

12 

A Yes. 

13 

Q And in fact was there a newspaper article about your 

14 

finding? I'll show you (indicating). 

15 

Do you recall that newspaper article, Dr. Huber? 

16 

A Yes, I haven't read it for years; but I recall it. 

17 

Q And in fact, as a result of that newspaper article, you 

18 

wrote a letter to Dr. Waite at the Tobacco Institute, do you 

19 

recall that? 

20 

A No. 

21 

(WHEREUPON HUBER EXHIBIT NOS. 7 AND 8 WERE MARKED 

22 

FOR IDENTIFICATION) 

23 

Q (By Mr. Motley) Do you recall — oh, you hadn't seen 

24 

it, yet. I'm sorry. 

25 

A Does this letter have a date on it? I mean, I recall 
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the letter; but I don't remember, I don't see a date. 

Q Well, Dr. Huber, in 1980 were you still at Harvard? 

A Yes. 

Q Okay. And does that letter make reference to a 
newspaper article in the Boston Globe by Richard Knox? 

A Yes. But I think it's a different article than this 
one. 

Q Okay. 

A There's another article by Richard Knox when the 
emphysema studies were first presented. 

Q Okay. Well, in this letter to Dr. Waite, whenever it 
was written, do you make reference to what you testified to 
here earlier; that is, that infection did not adversely 
influence the results of your rat studies? 

A Yes. 

Q Now, would you look at the newspaper article I 
previously gave you, please? 

A This one (indicating)? 

Q Yes, sir. That's No. 7. 

The reporter reports that a Harvard study has found 
"That smokers unconsciously alter their smoking behavior 
when given high tar and low tar cigarettes without knowing 
which was which? Most smokers in this study consistently 
held the smoke from the low tar cigarettes in their lungs a 
longer time in an apparent effort to extract more 
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1 

satisfaction from them.” Did you report findings similar to 


2 

that reported in this newspaper? 


3 

A On several different occasions, yes. 


4 

Q "The results reported last week at a meeting in San 


5 

Francisco by the American Federation for Clinical Research, 


6 

constitutes some of the first evidence undermining the 


7 

tobacco industry's recent advertising that implies low tar 


8 

and ultra low tars may be safer.” Did you report your 


9 

findings about nicotine compensation, in San Francisco, at a 


10 

meeting, as described in this newspaper article? 


11 

A Yes, we did. 


12 

Q And do you see in the next paragraph it makes reference 


13 

to a six-year-old, $1 million-a-year project funded by the 


14 

National Institute of Health and a group of seven tobacco 


15 

companies, directed by Gary Huber? 


16 

A Yes. 


17 

Q And is that you, sir? 


18 

A Yes, sir. 


19 

Q Down at the bottom of the first column it states that 


20 

"The medical director of the Tobacco Institute," whose name 


21 

is stated in the second column as being Dr. Charles Waite, 


22 

"said that the Boston research group appears to confirm 


23 

other studies which indicate that people smoke for nicotine 


24 

and that they self-regulate their own dose levels. But, he 


25 

added, 'So what?"' Did I read that correctly? 
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1 A Yes. 

2 Q And did you recall reading the statement of the medical 

3 director of the Tobacco Institute at or about the time this 

4 article came out? 

5 A Yes. 

6 Q Let me ask you a question, sir: Can your research on 

7 nicotine titration and smokers keeping smoke deeper in their 

8 lungs and for longer periods of time, be characterized 

9 scientifically as — or be dismissed scientifically as a "so 

10 what?" finding? 

11 MR. NEWBOLD: Objection. Privileged. 

12 THE COURT: You may answer. 

13 A I hope not. 

14 Q (By Mr. Motley) Why not, sir? 


15 A I think it might have significant health implications. 
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Q Health to humans? 

A Yes. 

Q And this was a study of humans? 

A Yes. 

Q Do you see further that Dr. Waite is reported as saying, 
"People who worship at the temple of health and those who 
think that by intervening in their own lifestyle they're 
going to live longer may believe that, but I don't think 
there's any assurance from the companies that the lower tar 
and nicotine cigarettes are any safer." 
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1 

Now, sir, do you recall reading that statement at the 


2 

time? 


3 

A I read this when it came out, yes- 


4 

Q And how did that make you feel, sir, as a researcher who 


5 

is accepting money from Harvard whose accepting money from 


6 

cigarette companies to research the effect of low tar 


7 

cigarettes on nicotine titration, to have it described as 


8 

people who worship at the temple of health and those who 


9 

want to live longer may believe whatever they want to 


10 

believe, how did that make you feel, sir? 


11 

A Well, I felt it was detracting from our science. 


12 

Q From your own study? 


13 

A Yes. 


14 

Q When you privately reported your nicotine titration 


15 

findings to cigarette company officials — you did do that, 


16 

did you not? 


17 

A Yes. 


18 

Q Did anybody dismiss it as people worshipping at the 


19 

temple of health or say "so what?" to you to your face? 


20 

A No. 


21 

MR. NEWBOLD: Objection. Privileged. 


22 

Q (By Mr. Motley) Sir, did your human research tend to 


23 

indicate that smokers were smoking more intensely to obtain 


24 

in their bodies the same amount of nicotine? 


25 

MR. NEWBOLD: Objection. Privileged. 
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THE COURT: You may answer it. 


A Most. 


Q (By Mr. Motley) Most were — 


A Yes. 


Q — correct? 

What were the implications of your work at Harvard on 
human subjects with nicotine, with respect to such issues as 
whether or not nicotine may be a dependence-producing 
substance or an addictive substance? 

A It was — 

MR. NEWBOLD: Objection. Privileged 
THE COURT: Please answer the question. 

A It would support — it would support the concept that it 
was a dependence-producing substance. 

Q (By Mr. Motley) Did you tell officials of the cigarette 
companies that, the implications of what you had proved? 

A We presented it to them in great detail. 

Q And was your funding renewed to continue that study? 

A No. 

MR. MOTLEY: This is No. 9. 

(WHEREUPON HUBER EXHIBIT NO. 9 WAS MARKED 
FOR IDENTIFICATION) 

THE COURT: NO. 9. 

Q (By Mr. Motley) Now, Doctor, I'm handing you a pack of 
Liggett and Myers cigarettes, commercially available; and 


) 287-3705 





57 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 


11 

12 

13 

14 

15 


i 

4 

3 

i 

3 

5 

i 

1 

o 

I 


16 

17 

18 

19 

20 
21 
22 


23 


24 

25 


show you that in addition to the Surgeon General's warning 
there is another warning on the cigarette package. Do you 
see that? 

A Yes, sir. 

Q And what does it say, sir? 

A It says: "Warning: Smoking is addictive." 

Q Do you agree with that, sir? 

A We don't use the word "addictive," we say, "dependent." 

Q Dependent? 

A Yes. I think the word "addictive" has been dropped from 
the usual classifications of disorders. 

Q If that said "Warning: Smoking is a Dependence-Producing 
Substance," would you agree with that? 

A Nicotine is, yes. 

Q Nicotine. I'm sorry. Would you agree with that? 

A Yes. 

Q Doctor, with respect to your study of nicotine titration 
or compensation, did your results provide any insight into 
the question of whether low tar, low nicotine cigarettes 
were healthier or safer than high tar cigarettes like 
Marlboro? 

A It raised, I think, extremely important questions and 
issues that we never got a chance to answer. 

Q What issues did it raise that you find of importance to 
public health? 
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1 

A That — 


2 

MR. NEWBOLD: Pardon me. Objection, Your Honor. 


3 

Privileged. 


4 

THE COURT: You can answer. 


5 

A That if people smoked for nicotine, then lower nicotine 


6 

delivery may make it a more harmful practice. 


7 

Q (By Mr. Motley) If workers — excuse me. Thought I was 


8 

doing an asbestos case. 


9 

If smokers inhale more deeply to compensate for lower 


10 

nicotine, would this tend to spread smoke into the periphery 


11 

of the lung? 


12 

MR. NEWBOLD: Objection. Privileged. 


13 

A Yes. 


14 

Q (By Mr. Motley) And did you report that to cigarette 


15 

company officials? 


16 

A We have — we had data on that that we showed to them. 


17 

Q To the cigarette company executives? 


18 

A Yes. 


19 

Q And this again is part of your research program that you 


20 

were free to publish at Harvard? 


21 

A Yes. 


22 

Q It was not incident to a lawsuit that you were doing 


23 

this nicotine nitration study, was it? 


24 

A No. 


25 

Q Are you familiar, as a lung doctor, with a form of lung 
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1 

cancer called adenocarcinoma? 

2 

A Yes. 

3 

Q Where does that occur in human lungs, sir? 

4 

A It occurs more peripherally. 

5 

q sir — I'm sorry. 

6 

A Or distally. 

7 

Q Out in the outer regions of the lung, is that correct? 

8 

A Yes. 

9 

Q To your personal knowledge, as a practicing lung 

10 

specialist, is cancer of the periphery of the lung or 

11 

adenocarcinoma on the rise in smokers today? 

12 

MR. NEWBOLD: Objection. Privilege. 

13 

A Yes. 

14 

Q (By Mr. Motley) And what do you base that statement on, 

15 

sir? 

16 

MR. NEWBOLD: Objection. Privilege. 

17 

Q Did some lawyer tell you that or did you read that in a 

18 

scientific journal? 

19 

A I read it in scientific journals. 

20 

MR. GARDNER: Judge, Tom Gardner. I would like to 

21 

move to strike that answer on privilege grounds. Those are 

22 

the journals he's reading at our request and at our expense. 

23 

THE COURT: I note your objection, Mr. Gardner. 

24 

Q (By Mr. Motley) Doctor, did you hear the lawyer's 

25 

statement that your reading of these medical journals was on 
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1 

the nickel of the cigarette company? 

2 

A Yes, sir, I heard it. 

3 

Q Is that true or false? 

4 

A That's false. 

5 

(WHEREUPON HUBER EXHIBIT NO. 10 WAS MARKED 

6 

FOR IDENTIFICATION) 

7 

Q (By Mr. Motley) Dr. Huber, do you have Exhibit 10 in 

8 

front of you, sir? 

9 

A This is Exhibit 10. 

10 

Q Yes, sir. You mentioned earlier the name of William 

11 

Shinn. Do you recall that?' 

12 

A Yes. 

13 

Q Would you turn to the next to the last page and see if 

14 

you recognize the signature? 

15 

A Yes. I am not a handwriting expert at all — 

16 

Q Okay. 

17 

A — but it appears to be. 

18 

Q Yes, sir. And do you recognize the names of some of the 

19 

people who received copies of this letter, particularly 

20 

DeBaun Bryant? 

21 

A Yes. 

22 

Q And he was with Brown & Williamson? 

23 

A Yes. 

24 

Q Alexander Holtzman with Philip Morris? 

25 

A Yes. 
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Q Lester Pollack with who? You don't know that? 

A No. 

Q Henry Roemer — 

A Yes. 

Q — R.J. Reynolds? 

Janet Brown, who is she? 

A With American, a lawyer. 

Q A lawyer. Was she a private lawyer or in-house lawyer, 
or do you know? 

A As opposed to an out-house lawyer. 

Q Well, everyone here is an out-house lawyer. 

MR. CUMMINS: I take exception to that. 

Q (By Mr. Motley) Except for your own lawyer, of course, 
he's paid. 

A I don't know for sure. I think she was their general 
counsel, but I don't even know that for sure. 

Q (By Mr. Motley) And Ed Jacob is a name you mentioned 
earlier, correct? 

A Yes. 

Q Do you see, sir, on this third page — and this is a 
letter addressed to general counsel on February 9th, 1978, 
and they list people's names: Mr. Ahrensfeld, Mr. Crohn, Mr. 
Greer, Mr. Henson, Mr. Pepples, and Mr. Stevens. Do you 
know some or all of those people? 

A Yes, I think I have met probably all of those people. 





1 


Q Okay. Now, I wish for you to look at the last page, 
sir, actually the Page 2 and Page 3. 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


MR. NEWBOLD: Your Honor, at this time I would like 
assert my objection. This is a privileged document. This 
document itself, Bates Stamp 482, that counsel has marked as 
Exhibit 10 is privileged. I'm sorry. That 482 is a 
Ness-Motley control number; but this is one of the stolen 
documents, I believe, Your Honor. It's privileged. 

MR. MOTLEY; We claim it's a liberated document, 
Your Honor. 

MR. NEWBOLD: And I claim that it's been stolen, 
Your Honor, and it's privileged. This is one of the 
documents that Merrill Williams walked away with. 

MR. MOTLEY; May I proceed? 

THE COURT: Yes, sir. 

Q (By Mr. Motley) Page 2, Dr. Huber, do you see reference 
in the second paragraph to institutional type projects; and 
then it mentions Harvard. Do you see that second paragraph, 
Page 2? 

MR. NEWBOLD: May I have a continuing objection, 
Your Honor, to these questions? 

THE COURT: You've got an objection to it. 

MR. NEWBOLD: Thank you. 

Q (By Mr. Motley) The fourth line (indicating). 

A Yes, I see it. 







. 

1 

Q Okay. And were you doing tobacco research with Harvard 


2 

being compensated by the cigarette companies in 1978, 


3 

correct? 


4 

A That's correct. 


5 

Q Now, you see down in the next to the last paragraph, "We 


6 

have been unable to visit with Dr. Huber in Boston." Is 


7 

that you that they're talking about? 


8 

A I would assume so, yes. 


9 

Q Okay. Now, on Page 3, sir, in reference to the nicotine 


10 

titration or accommodation study we've been talking about, 


11 

do you see where Mr. Shinn reports to the general counsel of 


12 

the various cigarette companies that Dr. Huber has advised 


13 

that his group has received the No. 1 scientific rating from 


14 

the National Cancer Institute on a research proposal 


15 

"Nicotine Titration (accommodation) in Cigarette Smokers"? 


16 

A Yes. 


1 

1 17 

3 

Q Is that the study that you've been referring to? 


i 18 

3 

A Well, it's one of the studies. We also had much earlier 


UJ 

a. 

• 19 

studies that were funded by the industry on nicotine 


1 20 

titration. 


| 21 

Q Well, was it true that you were proud of that? 


22 

A I don't know about pride. Yes, we were pleased to have 


23 

that rating. 


24 

Q And, sir, Mr. Shinn reports to the general counsel that 


25 

this work, referring to your work, if funded, would 
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investigate whether cigarettes with a low tar and nicotine 
yield are less hazardous. Do you see those words? 

A Yes. 

Q And did you report the findings after the study was 
completed to these same cigarette company officials? 

A Yes. 

Q And you did not conclude, did you, that those 
cigarettes — low tar, low nicotine cigarettes were less 
hazardous, did you? 

A No. 

q You concluded they were what? 

A Well, potentially more hazardous, but it would have 
required further study. 

MR. MOTLEY: Your Honor, if we could have a five- 
or ten-minute break, I can hone in on what I'm doing in 
effort to get done earlier than I thought. Would it be 
appropriate to do that? 

THE COURT: We'll recess for ten minutes. 

(RECESS AT 3:25 P.M. UNTIL 3:30 P.M.) 

(WHEREUPON HUBER EXHIBIT NOS. 11 THROUGH 13 WERE 
MARKED FOR IDENTIFICATION) 

THE COURT: Be seated if you will, please. 

Q (By Mr. Motley) Dr. Huber, did you see two documents on 
the chair when you came back in, placed on your chair? 

A Yes, sir. 
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Q Have you ever seen these documents previous to today, to 
your knowledge? 

A No, sir. 

Q Do you see, sir, it's making reference to R.J. Reynolds 
biological research program? 

A Yes. 

Q And you see, sir, that it makes reference to animals 
receiving up to 500 cigarettes and emphysema was produced? 

A Yes. 

Q Sir, did Dr. Rodgman or Mr. Roemer or anyone at 
R.J. Reynolds tell you that they had conducted animal 
inhalation studies at Reynolds, in-house, to try to see if 
they could produce emphysema? 

MR. NEWBOLD: What's the date of this letter? 

MR. MOTLEY: 1969. 

A They — X was told that research had been conducted, but 
I was never told it was to produce emphysema. 

Q (By Mr. Motley) Well, were you told that emphysema was 
produced or emphysema like lesions were produced in the 
animals? 

A No. 

Q Were you given the records of the studies that were done 
at R.J. Reynolds in biological testing before you started 
your research program? 

A No. 
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1 

Q Would such documents have been helpful as background 


2 

information for you? 


3 

MR. NEWBOLD: Objection. Privileged. 


4 

A Extraordinarily so. 


14 



5 

Q (By Mr. Motley) Exhibit 12, sir, is March 7th, 1969. 


6 

It's an R.J. Reynolds report, sir. It says "Initial 


7 

Attempts at Exposing Rabbits to Whole Cigarette Smoke." Had 


8 

you ever seen Exhibit 12 prior to today? 


9 

A No. That's this? 


10 

Q Yes, sir. 


11 

A No. 


12 

Q Mr. Roemer nor Dr. Rodgman ever gave you copies of that 


13 

report? 


14 

A No. 


15 

Q Would you look at Page 4, sir. "Microscopic 


16 

examination" — the second paragraph — "of tissues revealed 


I 

i 17 

i 

increased numbers of goblet cells in tracheal mucosa. The 


m 

£ 18 

3 

lungs showed several areas of emphysema and alveolar 


£ 

X 

• 19 

collapse with consolidation. Bronchial passages were clear 


I 20 

S 

in nearly all cases." 


s 

I 21 

Doctor, if Reynolds did research exposing animals to 


22 

whole smoke to determine the effect on the lungs, would 


23 

information contained in those reports — whether they were 


24 

positive or negative — have helped you and assisted you in 


25 

your Harvard rat study? 
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Extremely so. 


Q And you never saw them? 

A No, sir. 

Q Doctor, did the lawyers, Mr. Jacob or any of the lawyers 
for cigarette companies, ever tell you that they viewed the 
Harvard cigarette research project as a public relations 
plus? 

A No. 

Q Did they ever tell you, sir, that the Harvard project 
was being used to develop testimony for court? 

A No. 

Q Were you ever told, sir, on the occasions that you met 
with Dr. Spears, that he viewed joint industry funded 
smoking and health research programs as useful, not against 
specific scientific goals but rather for various purposes 
such as public relations, political relations, position for 
litigation, et cetera. 

MR. NEWBOLD: Are you finished? Objection. 
Privileged. 

A No. 

THE COURT: Answer the question, please. 

A Can I — can you restate the question? 

Q (By Mr. Motley) Let me read it again. Did 

Dr. Spears — who is not a lawyer to your knowledge, right? 

A Right. 
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Q Ever tell you that he viewed — "he," Dr. Spears viewed 
joint industry funded smoking and health research programs, 
such as at Harvard — that's not in any document I've given 
you yet — were not selected against specific scientific 
goals but rather for various purposes such as public 
relations, political relations, position for litigation, et 
cetera. In general these programs have provided some buffer 
to public and political attack of the industry as well as 
background for litigious strategy. 

MR. NEWBOLD: Objection. Privileged. 

Q (By Mr. Motley) Did Dr. Spears ever tell you that, sir? 
A No. 

Q Did he ever tell you that in 1974 he was writing the 
president of Lorillard, Mr. Judge, and telling him that the 
Harvard project was useful for political relations? 

MR. NEWBOLD: Objection. Privileged. 

A No. 

Q (By Mr. Motley) Is Mr. Judge a lawyer to your 
knowledge? 

A I don't know. 

Q Doctor, I've just handed you a memo of June the 24th, 
1974, from Dr. Spears to Mr. Judge? and I ask you first, 
sir, have you ever seen that before? 

A I think I have. 

Q And who showed it to you? 
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YOU. 


Q Okay. Prior to my showing it to you sometime this 
summer, had you seen it previously? 

A No. 


Q Do you see a reference on Page 1 to the Harvard project? 
A Yes. 


Q Okay. And would you look, sir, on Page 3, the last 
paragraph, which reads, "Historically the joint industry 
funded smoking and health research programs have not been 
selected against specific scientific goals but rather for 
various purposes such as public relations, political 
relations, position for litigation, et cetera." 

Did I read that correctly? 

A Yes. 


Q No one at Lorillard ever mentioned that statement to you 
from 1972 to 1980, did they? 

MR. NEWBOLD: Objection. Privileged. 

A Not that I can recall. 


Q (By Mr. Motley) Sir, turn to Page 4, please, same 
document. Do you see in paragraph 3 that Dr. Spears 
suggests that the programs at Harvard and Washington 
University be brought under the same committee and the 
scientific director of CTR. "In addition to providing 
structure for coordination, we believe that more efficient 
use of information for public relations and legislative 
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activities is to be gained and reductions in administrative 
and legal fees can be effected." 

Did I read that correctly? 

A Yes. 

Q Were you ever told that Dr. Spears, with whom you had — 
well, did you have regular contact with Dr. Spears? 

A Yes. 

Q Were you ever told that Dr. Spears was recommending that 
your program be brought under the scientific director of the 
Council for Tobacco Research? 

A No. 

Q Were you ever told that by doing that — that is, 
placing your program under the scientific director of CTR — 
that more efficient use of information for public relations 
and legislative activities could be gained? 

A No. 

Q Did anyone ever intimate to you, sir, that any member of 
the cigarette industry was funding your studies at Harvard 
for political gains? 

MR. NEWBOLD: Objection. Privileged. 

THE COURT: Answer it, please. 

A Can you repeat that question? 

Q (By Mr. Motley) I'll rephrase it. 

In the entire eight-year period of time you were doing 
research at Harvard, did anyone from the cigarette companies 
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ever suggest to you that the Harvard project was being used 
for political and public relations? 

A No. 

(WHEREUPON HUBER EXHIBIT NO. 14 WAS MARKED 
FOR IDENTIFICATION) 

Q (By Mr. Motley) Doctor, No. 14 purports to be a 
handwritten memo from the desk of Curtis Judge. Have you 
met Mr. Judge previously, sir? 

A Yes. 

Q In 1975 were you doing research for the — paid in part 
by the cigarette companies, at Harvard? 

A Yes. 

Q Would you turn to Page 2. Do you see No. 4? 

A Yes. 

Q "No P.R. value ala Harvard." 

A Yes. 

Q Were you aware that the cigarette companies were 
creating memos describing the public relations value of your 
studies at Harvard? 

A No. 

THE COURT: This is 15? 

MR. MOTLEY: Yes, sir. 

(WHEREUPON HUBER EXHIBIT NO. 15 WAS MARKED 
FOR IDENTIFICATION) 

Q (By Mr. Motley) Doctor, have you seen Exhibit 15 prior 
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1 to today? 

2 A I am not sure unless you gave it to me. 

3 Q All right, sir. Let me put it this way: Did you ever 

4 see this document before 1997, if you saw it before today at 

5 all? 

6 A No. 

7 Q I ask you to assume, sir, that this is a Lorillard 

8 document. In fact, it refers to Lorillard's management. Do 

9 you see that? 

10 A Yes. 

11 Q Okay. I want to read to you paragraph 1. "We have 

12 again abdicated the scientific research directional 

13 management of the industry to the lawyers with virtually no 

14 involvement on the part of scientific or business management 

15 side of the business." 

16 Were you aware or were you told by officials of 

17 Lorillard in 1978 that they were concerned that scientific 

18 research, paid for by the industry, was being directed and 

19 managed by lawyers instead of scientists? 

20 A Don't think so. 

21 Q Doctor, is the — are the various documents that I have 

22 shown you, that refer to lawyers directing and managing 

23 science projects, consistent with what you experienced 

24 during the period of time before 1986 when you dealt with 

25 cigarette companies and their lawyers? 
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A Can you repeat that? 

Q Yes. Are the various documents that I've shown you here 
today, that refer to lawyers directing and managing 
research, are those statements consistent or inconsistent 
with what you experienced during the period of time 1972 
through 1982? 

A We thought we were doing the research for scientific 
reasons. There were always lawyers involved. 

Q Okay. 

A I don't know if that answers your question. 

Q That's — that's fine, sir. 

Doctor, in 1980 did you leave Harvard? 

A Yes. 

Q Where did you go? 

A To the University of Kentucky. 

Q Why? 

A I wanted to finish the research that we started. 

Q Which research? 

A On tobacco and health, on nicotine titration, and on 
emphysema and cardiovascular diseases. 

Q What position did you accept with the University of 
Kentucky? 

A There were several positions, but the primary position 
was as director of the Tobacco and Health Research 
Institute. 
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1 

Q What is that, or what was that? 

2 

A It was a physical building and a program, with a board, 

3 

funded through a dedicated tax in Kentucky on the sale of 

4 

cigarettes, to be used for research. 

5 

Q When did you arrive approximately? 

6 

A In — just before school started in the -- in the summer 

7 

of 1980, permanent. 

8 

Q And did you begin to review the programs that preexisted 

9 

your arrival? 

10 

A Yes, I began that before my arrival. 

11 

Q Did you believe that you were going to be able to 

12 

continue your Harvard research at the University of 

13 

Kentucky? 

14 

A Yes. 

15 

Q Were you able to? 

16 

A No. 

17 

Q Why? 

18 

A The program — 

19 

MR. NEWBOLD: Privileged. Objection. Privileged. 

20 

THE COURT: Answer the question. 

21 

A The program was disrupted. 

22 

Q (By Mr. Motley) Did you work for lawyers at the 

23 

University of Kentucky, or did you work for the tobacco and 

24 

health program? 

25 

A I worked for the University of Kentucky. 
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Q You didn't work for the industry lawyers? 

A No. 

Q When you were doing the work for the University of 
Kentucky, were you told that you were only there to provide 
information for lawsuits? 

A No. 

Q Did anyone in the cigarette industry suggest you take 
the job at the University of Kentucky? 

A Yes. 

Q Who? 

A Mr. Pepples. 

Q Mr. Pepples with Brown & Williamson? 

A Yes. 

Q Did he say why you should take that job? 

A It would be an opportunity to continue the program with 
maximum support. 

Q And did that opportunity occur? 

A No. 

Q When you took over the program at the University of 
Kentucky, what was its official name? 

A The Tobacco and Health Research Institute, and it had a 
related research board and program. 

Q How was the program being governed when you took over? 

A There was no director, and it was governed by a board. 
It was determined by the law that created the tax. 
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Q Did the board make grants of money for scientific 
research? 

A Yes. 

Q Were any cigarette industry officials sitting on that 
board that made those grants? 

A Yes. 

Q Who? 

A At different times in my limited association, 

Mr. Pepples and before him, Mr. DeBaun Bryant. 

Q Both with Brown & Williamson? 

A Yes. 

Q When you joined the institute — or how can I — should 
I call it an institute? 

A Yes. 

Q When you joined the institute, did you make a review or 
study of how the grant money was being spent? 

A Yes. 

Q Describe for me what you did. 

A I reviewed how the funds were dispensed, what kind of 
scientific review was available for that, and whether or not 
it was effective in advancing knowledge on tobacco and 
health. 

Q What did you find, sir? Upon your review of the grants 
and how the money was being spent, what did you find? 

A I thought it was totally wasted. 
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1 

Q Why? 


2 

A I thought it was being used for ineffective research, I 


3 

thought, for the most part and sometimes it was funding, I 


4 

think, extremely bad research and it did not have a good 


5 

peer review mechanism in place. 


6 

Q What does peer review mechanism mean? 


7 

A It means that it's reviewed by appropriate scientific 


8 

personnel and its scientific merits are evaluated. 


9 

(WHEREUPON HUBER EXHIBIT NO. 16 WAS MARKED 


10 

FOR IDENTIFICATION) 


11 

Q (By Mr. Motley) This is Exhibit 16, sir. Would you 


12 

describe that document, please, when counsel gives it to 


13 

you. 


14 

A This is a document that I wrote in 1981 describing the 


15 

program productivity at the Kentucky tobacco research board 


16 

and Tobacco and Health Research Institute. 


17 

Q And you generated this in 1981? 


18 

A Yes. 


19 

Q Did you point out that there were deplorable examples of 


20 

large unaccountable expenditures? 


21 

A Yes. 


22 

Q Did you describe the research — some of the research as 


23 

a cesspool? 

■ 

24 

A Yes. 

1 

25 

Q To your knowledge, prior to your arrival at the 
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1 

institute, did the cigarette companies point with pride to 

2 

the Kentucky program as being an example of solid, sound 

3 

scientific research? 

4 

A Yes. 

5 

Q How do you know that? 

6 

A I was told that. 

7 

Q By whom? 

8 

A By different people associated with the industry. I was 

9 

also told it was not a good program. 

10 

Q By whom? 

11 

A By industry representatives. | 

12 

Q Some told you it was good, and some told you it wasn't? 

13 

Do you remember which one told you it wasn't? 

14 

A Well, Mr. Pepples told me it wasn't. Mr. Clements told 

15 

me in great detail that it was not. 

16 

Q Mr. Clements being the head of the Tobacco Institute, 

17 

Senator Clements, isn't it? 

18 

A Senator Clements. 

19 

Q Senator Clements with the Tobacco Institute? 

20 

A Yes. 

21 

Q Who told you it was doing good research? 

22 

A Well, the people that were there told me it was doing 

23 

good research. 

24 

Q Okay. Did you study specifically the work of a doctor 

25 

Lester Bryant at East Tennessee State University? 
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A Yes. 

Q Did you visit that institution? 

A Yes. 

Q With whom? 

A With — I think it was DeBaun Bryant and the head of the 
Kentucky tobacco research board, Mr. Tom Harris, and some 
scientists that I had asked to go along and review the 
program with me. 

Q What was the nature of the animal work that was being 
done at East Tennessee State? 

A It was a monkey smoking project. 

Q The monkeys were being taught — or supposedly being 
taught to breathe smoke? 

A That's correct. 

Q What did you find when you went there? 

A It was my observation that they were not inhaling the 
smoke. 

Q They weren't inhaling the smoke? 

A That's correct. 

Q And what effect would that have — if the monkeys 
weren't inhaling the smoke, what effect would that have on 
the findings? 

A Well, it would be of questionable relevance, I would 
think, if they were not inhaling the smoke. 

Q Doctor, once you get this document to orient you, look 
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1 

in the back and you'll see handwritten notes which have been 

2 

attempted to be typed by my office. 

3 

A Yes. 

4 

Q Do you recognize your handwritten notes? 

5 

A Yes. 

6 

Q These were contemporaneous with what? 

7 

A I wrote them, I think, on the — part of it on the plane 

8 

coming back; and I wrote them relative to the site visit. 

9 

Q To East Tennessee State? 

10 

A Yes. 

11 

Q And you recorded what you — at the time contemporaneous 

12 

or shortly after you left the site visit? 

13 

A That's correct. 

14 

Q Okay. Were these studies of animals had been on — on 

15 

monkeys, had been on animals that scientists would consider 

16 

close to human beings in their respiratory functioning? 

17 

A Yes. 

18 

Q Could such a study, if it had been properly done, have 

19 

had value with respect to smoking cigarettes and human 

20 

disease? 

21 

A Yes. 

22 

Q Was this work being done properly in your view at the 

23 

time? 

24 

A No. 

25 

Q Did you make a studied review of Dr. Bryant's work for 
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1 

the Kentucky Tobacco Institute? 

2 

A Yes. 

3 

Q What were some of your major findings of this study, 

4 

sir? 

5 

A I thought it was very poor quality research and should 

6 

not be continued. 

7 

Q And what did you do, sir? 

8 

A I recommended the termination of the project. 

9 

Q You terminated the project? 

10 

A Yes, sir. 

11 

Q Prior to your terminating the project, had the Kentucky 

12 

Tobacco Research Institute made the monkey inhalation 

13 

studies look like good science; or had they represented or 

14 

publicized that it was good science? 

15 

A It was considered their pride. 

16 

Q Their pride? 

17 

A Yes, sir. 

18 

Q And you shut down their pride? 

19 

A Yes, sir. 

20 

Q When you did that, did you make any enemies, to your own 

21 

observation? 

22 

A Most surely so. 

23 

Q What happened to you as a result of your terminating 

24 

some of these grants? 

25 

A Lots of bad things. 
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Q Well, were you fired? 

A Yes. 

Q Were charges made against you that you had acted 
improperly in directing the Kentucky institute? 

A Yes. 

Q Did you demand an investigation? 

A Yes. 

Q Why? 

A The charges were wrong. 

Q And what happened as a result of the investigation? 

A It was investigated, and I felt I was exonerated. 

Q You were exonerated? 

A Yes, sir. 

Q Who investigated it? 

A Well, everyone from the district attorney to a specially 
appointed board that included National Academy of Science 
members. 

Q After you left the Kentucky Tobacco Health Research 
Institute, where did you go? 

A To The University of Texas Health Center at Tyler. 

Q Prior to your going — 

A Well — 

Q — to UTT, did you work at somewhere else? Did you stay 
at the University of Kentucky for period of time? 

A I had a young daughter that I wanted to be able to 
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1 

graduate from high school. So, I stayed there longer than I 

2 

otherwise would have. 

3 

Q So, after you left the institute, you remained at the 

4 

University of Kentucky? 

5 

A Yes. 

6 

Q In what capacity, sir? 

7 

A As professor of medicine. 

8 

Q Sir, when did you leave Kentucky, approximately? 

9 

A In 1985, in the end of June, 1985. 

10 

Q And where did you go? 

11 

A To The University of Texas Health Center at Tyler. 

12 

Q Did you move there in the field of lung disease 

13 

research? 

14 

A Yes, sir. 

15 

Q Did you subsequently change career focus? 

16 

A Yes, I did. 

17 

Q And what did you change to? 

18 

A The field of nutrition. 

19 

Q Nutrition? 

20 

A Yes, sir. 

21 

Q Why did you do that? 

22 

A I attended some programs on nutrition and I found it 

23 

extremely interesting and I wanted to pursue it, thought it 

24 

was an important subject. 

25 

Q Do you currently treat patients for nutritional 
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purposes? 

A I do research on patients for nutritional purposes. 

Q Is Mr. Reaud one of your patients? 

A He's one of our study subjects. 

Q He doesn't look to be doing too good. 

A He doesn't keep his appointments. 

MR. MOTLEY: Is he here? 

THE COURT: He just left the room. 

MR. MOTLEY: Yeah, he just crawled out on his belly 
like a snake, Your Honor. On his ample belly, I might add. 

(LAUGHTER) 

THE COURT: Okay. 

Q (By Mr. Motley) Excuse me, Doctor, a little levity, 
it's late in the afternoon. 

Doctor, when you went to UT Tyler, did your contacts 
with the cigarette industry or their lawyers end? 

A Initially. 

Q Did it resume? 

A Yes. 

Q How did it resume? 

A They visited us. 

Q Who is "us"? 

A The University of Texas Health Center administration and 
myself. 

Q Did you — were you engaged to do any type of literature 
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research? 


A Yes, we were. 


Q Were you engaged to attend scientific meetings? 

A Yes. 

Q Did you write articles on tobacco and health issues 
while doing work for the cigarette companies? Did you 
publish articles on cigarette disease while you were a 
consultant receiving compensation in part from the cigarette 
companies? 

A I was never paid other than by The University of Texas 
Health Center. 

Q Let me rephrase it. Did the cigarette companies pay to 
The University of Texas, compensation for your time? 

A Yes. 

Q Yes, sir. Go ahead. 

A I was never anything other than a full-time employee of 
The University of Texas Health Center. The time — 

Q Did you feel — 

A The time that was compensated freed me of administrative 
and clinical responsibilities within the health center. I 
could do literature reviews and other things. 

Q Did you feel that you were free to publish what you 
found in the literature? 

A Yes. 


Q And make comment upon them? 
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A Yes. 

Q And discuss them at scientific meetings? 

A Yes. 

Q You felt you could do that? 

A Yes. 

Q Did anyone from the cigarette companies ever tell you 
you couldn't do that? 

A No. 

MR. NEWBOLD: Objection. Privileged. 

Q (By Mr. Motley) Did they, or did they not? 

A No. 

Q Did there come a time when your contact with the 
cigarette companies ended? 

A Yes. 

Q When? 

A In August of 1996. 

Q Now, Doctor, I want to go back. Earlier I asked you 
some general questions about whether Dr. Alan Rodgman of 
R.J. Reynolds communicated with you scientist to scientist 
during the Seventies and Eighties. Do you recall that? 

A Yes. 

Q Do you recall, sir — 

(WHEREUPON HUBER EXHIBIT NO. 18 WAS MARKED 
FOR IDENTIFICATION) 

Q (By Mr. Motley) Doctor, this report is dated 1962 and 
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1 

is authored by Alan Rodgman. Is that the same Alan Rodgman 


2 

with whom you had professional contact, scientist to 


3 

scientist? 


4 

A Yes, sir. 


5 

Q Now, prior to my giving you a copy of this document 


6 

sometime late this summer of 1997, had you ever seen this? 


7 

A No, sir. 


8 

Q Did I ask you to review it? 


9 

A Yes. 


10 

Q Could you summarize for the Court and jury what is 


11 

contained in this document, Exhibit 18, by Dr. Rodgman, 


12 

dated 1962? 


13 

MR. NEWBOLD: Objection. Privileged. 


14 

THE COURT: You may answer. 


15 

A It's entitled a critical and objective appraisal of the 


16 

smoking and health problem. 


17 

Q (By Mr. Motley) Was this shared with you by Dr. Rodgman 


18 

either orally or in writing? 


19 

A No. 


20 

Q Sir, would you turn to Page 7? 


21 

A Yes. 


22 

Q Under Item E, The Evidence to Date, I quote, "Obviously 


23 

the amount of evidence accumulated to indict cigarette smoke 


24 

as a health hazard is overwhelming. The evidence 


25 

m 

challenging such an indictment is scant." 
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Did I read that correctly? 

A Yes. 

Q Did Dr. Rodgman ever express that opinion to you 
verbally? 

A Not in that form — 

MR. NEWBOLD: Objection. Privileged. 

Q (By Mr. Motley) Go ahead. 

A No, sir, not in that form. 

Q Sir, in this report — 

THE COURT: No. 19. 

(WHEREUPON HUBER EXHIBIT NO. 19 WAS MARKED 
FOR IDENTIFICATION) 

Q (By Mr. Motley) — and the one I have just given you, 
February 12th, 1964, I also — Ron Motley, representing The 
State of Texas — gave you that document to review, did I 
not? 

A Yes, that's correct. 

Q And you had not seen it prior to 1997? 

A No. 

Q Now, Doctor, at my request, did you review these two 
documents, 18 and 19 — 18 being 1962 and 19 being 1964 — 
for the purpose of ascertaining whether the information — 
or all of the information contained therein had been shared 
with you when you were at Harvard? Do you recall me asking 
you to do that? 
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A Yes, I do. You asked me to do that. 

Q Was all of the research information contained in these 
R.J. Reynolds internal scientific reports shared with you 
while you were at Harvard? 

A No. 

MR. NEWBOLD: Objection. Privileged. 

Q (By Mr. Motley) They were not? 

A No. 

Q Doctor, is there important information scientifically on 
smoking and health contained in these two documents? 

A Yes. 

MR. NEWBOLD: Objection. Privileged. 

Q (By Mr. Motley) There are? 

A Yes. 

Q Of what kind, sir? why are they important? 

MR. NEWBOLD: Objection. Privileged. 

THE COURT: You can answer it. 

A There is a variety of information in these reports that 
characterizes tobacco smoke in a way better, I believe, than 
can be characterized outside of the industry and has 
implications for its potential health impact. 

Q (By Mr. Motley) Its potential what? 

A Health impact. 

Q Sir, do you believe, as a scientist and a person who has 
practiced in the field of public health, that these two 
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1 

internal Reynolds documents should have been published for 

2 

the scientific community to read and learn from it? 

3 

MR. NEWBOLD: Objection. Privileged. 

4 

A Yes. 

5 

Q (By Mr. Motley) Why? 

6 

MR. NEWBOLD: Objection. Privileged. 

7 

THE COURT: Answer, please. 

8 

A Science is built by one fact upon another, building 

9 

blocks upon another; and to not have all the building blocks 

10 

slows the process. 

11 

(WHEREUPON HUBER EXHIBIT NO. 20 WAS MARKED 

12 

FOR IDENTIFICATION) 

13 

Q (By Mr. Motley) Doctor, do you recall ever seeing 

14 

Exhibit 20 prior to today? 

15 

MR. NEWBOLD: 20? 

16 

MR. MOTLEY: 20. 

17 

A I would have to double-check to be sure. 

18 

Q (By Mr. Motley) Well, let me put it this way: Prior to 

19 

1997, had you ever seen this document? 

20 

A No, no. 

21 

Q Do you see where Dr. Rodgman states in the last sentence 

22 

that — and you will have to help me here. 

23 

MR. NEWBOLD: Before he reads that, I want to 

24 

object. This is a privileged document, Your Honor. 

25 

THE COURT: You can answer. 
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19 
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1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


Q (By Mr. Motley) Dr. Rodgman is a scientist, sir? 

A Yes. 

Q For R.J. Reynolds? 

A Yes. 

Q Okay. Do you see where Dr. Rodgman states in the last 
sentence that certain — and I can't pronounce any of these 
things, looks like chemical compounds — was omitted from 
our manuscript because of the reported carcinogenicity of 
the latter three compounds? 

A Yes. 

Q Were you ever provided, sir, with studies by Reynolds 
dated prior to 1962, that indicated that these chemical 
compounds that are listed in this document were found to be 
carcinogenic? 

MR. NEWBOLD: Objection. Privileged. 

A Not until you gave me these other documents. 

Q (By Mr. Motley) Well, did Dr. Rodgman ever discuss with 
you that — whether or not Reynolds had a policy of 
selective publications of their findings in their research 
laboratory? 

A No. 

MR. NEWBOLD: Objection. Privileged. 

THE COURT: Answer, please. 

A No. 

Q (By Mr. Motley) Doctor, do you recall whether or not I 
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1 

have shown you other documents, particularly Philip Morris 

2 

documents, relating to destroying scientific data? 

3 

A Yes. 

4 

Q Did you have interface — professional interface with — 

5 

a scientist to scientist with Dr. Thomas Osdene? 

6 

A Yes. 

7 

MR. MOTLEY: Excuse me a second, Your Honor. 

8 

(WHEREUPON HUBER EXHIBIT NO. 21 WAS MARKED 

9 

FOR IDENTIFICATION) 

10 

Q (By Mr. Motley) Doctor, Exhibit 21 are handwritten 

11 

notes. Were you familiar -- do you see Item No. 6? 

12 

A Yes. 

13 

Q Did I show you this document? 

14 

A I think so. I believe so. 

15 

Q Do you see reference to destroying information? 

16 

A Yes. 

17 

Q Do you know whether or not Philip Morris did research in 

18 

Europe? 

19 

A Yes. 

20 

Q Have you ever visited in any of the facilities in 

21 

Europe? 

22 

A Yes. 

23 

Q Which one? 

24 

A I visited several. 

25 

Q Are you familiar with the work of a 
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6 

7 
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10 
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15 
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17 
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23 

24 

25 


__________ 3A 

Dr. Aldofer (pronouncing) — if I'm pronouncing that 
correctly — a German scientist? 

A Adelcoffer (phonetic). 

Q Adelcoffer? 

A Yes. 

Q Are you familiar with that? 

I was close. They spell their names too long over 
there. 

What do you remember about the visit with Dr. Adelcoffer 
(pronouncing)? 

A Adelcoffer. 

Q Yes, sir, the same guy. 

A Several — I have had several visits with him. 

Q And what type research was he doing? 

A He was doing nicotine titration research. 

Q Like yours? 

A Yes, before ours. 

Q Before yours? 

A Yes. 

Q Were you aware of the research he had done or all of the 
research he had done? 

A He gave us some of the equipment to do it. 

Q Okay. Do you know whether or not Philip Morris 
destroyed scientific information on nicotine and addiction 
that was conducted in Europe? 
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1 

MR. NEWBOLD: Objection. Privileged. 

2 

A I don't — I do not know. 

3 

(WHEREUPON HUBER EXHIBIT MO. 22 WAS MARKED 

4 

FOR IDENTIFICATION) 

5 

Q (By Mr. Motley) Exhibit No. 22 is a Lorillard document 

6 

dated August 17, 1960. Do you have that in front of you, 

7 

sir? 

8 

A Yes. 

9 

Q Do you see the name of Dr. Spears? 

10 

A Yes. 

11 

Q Do you see the last paragraph? 

12 

A There's only one paragraph. 

13 

Q okay. The middle of the only paragraph. 

14 

A Yes. 

15 

Q "However it has been recently decided in the interest of 

16 

the company and the tobacco industry that a paper dealing 

17 

with compounds which are controversial in the health aspects 

18 

of smoking should not be presented." 

19 

Were you aware of that attitude of Dr. Spears? 

20 

MR. NEWBOLD: Objection. Privileged. 

21 

A No. 

22 

Q (By Mr. Motley) Do you agree that if cigarette 

23 

compounds are found to be controversial in the health 

24 

aspect, that those things should not be published? 

25 

MR. NEWBOLD: Objection. Privileged. 
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THE COURT: Answer, please. 

A X think they should be published. 

MR. MOTLEY: May I have just a moment, Your Honor? 

Q (By Mr. Motley) Dr. Huber, in 1992 did you advise 
lawyers for the cigarette companies that in your opinion the 
mechanisms by which cigarette causes disease had been 
established or was on the — clearly on the way to being 
established? 

MR. NEWBOLD: Objection. Privileged. 

A Yes. 

Q (By Mr. Motley) Did you do that in writing? 

A Yes. 

(WHEREUPON HUBER EXHIBIT NOS. 23 AND 24 WERE 
MARKED FOR IDENTIFICATION) 

Q (By Mr. Motley) 23, sir, purports to be a copy of a 
letter to a Tony Andrade (pronouncing). How do you 
pronounce that name? 

A I think he pronounces it Andrade. 

Q Andrade, okay. And 24 purports to be a letter to 
Mr. McDermott of Jones-Day? 

A Correct. 

Q And Mr. Andrade — Andrade (pronouncing) — if you get 
past two syllables, I'm lost, as you've found out. 

A Andrade. 

Q Andrade. Mr. Andrade was with which firm? 
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A Shook, Hardy & Bacon. 

Q And Mr. McDermott? 

A Jones, Day, Reavis & Pogue. 

Q Is this a letter — is this the letter to which you just 
referred, having placed in writing your opinions with 
respect to cigarettes and the cause of disease? 

MR. NEWBOLD: Objection, Your Honor. Clearly 
privileged, both Exhibit 23 and Exhibit 24. 

THE COURT: Note your objection. 

A Yes. 

Q (By Mr. Motley) You did? 

A Can you — 

Q Go ahead. 

A Can you restate the question? 

Q Well, just tell me what these letters are. 

A Yeah, these are letters that I wrote. 

Q And the gist of these letters is what? 

A That the — 

MR. NEWBOLD: Objection, Your Honor. Privileged. 
May I have a continuing privilege on any questions 
pertaining to Exhibits 23 and 24, as being privileged? 

THE COURT: Yes, sir. 

Q (By Mr. Motley) Go ahead, sir. 

A That progress had been made in understanding the 
mechanisms of smoking associated diseases that were 
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1 

identified by epidemiological studies. 

2 

Q Now, Dr. Huber, do you believe, sir, that if you had 

3 

been able to continue your experiments with rats with 

4 

respect to the rats breathing smoke and developing 

5 

emphysema, do you believe that you would have been able many 

6 

years ago to have found the exact way that cigarette smoke 

7 

causes emphysema? 

8 

MR. NEWBOLD: Objection. Privileged. 

9 

A Yes. 

10 

Q (By Mr. Motley) Why do you say that, sir? 

11 

MR. NEWBOLD: Objection. Privileged. 

12 

A We had important information on — that was advancing 

13 

science on the mechanisms by which these processes could 

14 

occur. 

15 

Q (By Mr. Motley) And you reguested funding from the 

16 

cigarette companies to continue it? 

17 

A Yes. 

18 

Q It was not forthcoming? 

19 

A Correct. 

20 

Q Doctor, how many American citizens do you believe 

21 

develop chronic obstructive lung disease and emphysema from 

22 

smoking cigarettes every year? 

23 

MR. NEWBOLD: Objection. Privileged. 

24 

THE COURT: Answer, please. 

25 

A Millions. 
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1 

Q (By Mr. Motley) In various degrees? I'm talking about 


2 

all over the world now. 


3 

A Yes. 


4 

Q Doctor, are you familiar with the World Health 


5 

Organization's prediction that 3 million citizens of various 


6 

countries throughout the world will die, year end and year 


7 

out, from cigarette smoking? 


8 

MR. NEWBOLD: Objection. Privileged. 


9 

Q (By Mr. Motley) Are you aware of that prediction? 


10 

A It's an enormous number, yes. 


11 

Q Doctor, do you feel -- have a feeling of -- somewhat of 


12 

being used or manipulated over the course of your 


13 

involvement with the cigarette companies since 1972? 


14 

MR. NEWBOLD: Objection. Privileged. And I want 


15 

to be clear, Your Honor. This is the broad privilege, that 


16 

Dr. Huber was our confidential consultant and that The State 


17 

has no right to call him as an expert and to ask him any 


18 

questions whatsoever. 


19 

THE COURT: Note your objection. 


20 

A Yes. 


21 

Q (By Mr. Motley) Why? 


22 

A Information was not shared with us that would have been 


23 

extremely helpful. Scientific support that appears to have 


24 

been available was not given to us, and the commitment to 


25 

funding that was promised was not given. 
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1 

Q Dr. Huber, when you first started meeting with 


2 

Mr. Reaud — 


3 

A Commitment to finding answers, which requires funding. 


4 

Q When you first met — started meeting this summer with 


5 

Mr. Reaud and myself, did you advise various persons either 


6 

within cigarette companies or representing cigarette 


7 

companies that you had been contacted by The State of Texas 


8 

lawyers? 


9 

A Yes, on several occasions. 


10 

Q Did they make statements to you about talking to State 


11 

of Texas attorneys? 


12 

MR. NEWBOLD: Objection. Privileged. 


13 

A The first — the first calls were unreturned and —■ 


14 

Q (By Mr. Motley) Unreturned by whom? 


15 

A Well, I attempted to reach different individuals. 


16 

Q Who? 


17 

A Mr. McDermott, Mr. Andrade, and did not receive return 


18 

calls. Mr. Stanford, him I did talk to; but who did not 


19 

return my request. And those were the calls I made — and 


20 

their secretaries. 


21 

Q Have you — since this deposition has been scheduled 


22 

back in August, I think it first was scheduled, have you 


23 

received communications from lawyers representing cigarette 


24 

companies about giving a deposition? 


25 

A Yes. 
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X 

Q And what were the nature of those conversations, sir? 

2 

MR. NEWBOLD: Objection. Privileged. 

3 

THE COURT: Answer, please. 

4 

A There were different calls. I received a call from 

5 

Mr. McDermott. I received several calls from Mr. Stanford 

6 

and the initial calls were to tell me that depositions had 

7 

been scheduled, which I was not aware of yet, and to inquire 

8 

if I had talked to you. 

9 

Q (By Mr. Motley) Did any representative of any cigarette 

10 

company threaten you or try to intimidate you from talking 

11 

to Mr. Reaud or myself? 

12 

MR. NEWBOLD: Objection. Privileged. 

13 

THE COURT: Answer, please. 

14 

A I was advised not to talk to you. 

15 

Q (By Mr. Motley) You were advised not to talk to me? 

16 

A And that — you know, other comments to that effect. 

17 

Q Sir, I'm asking you specifically what comments were made 

18 

in regard to the taking of this deposition? 

19 

MR. NEWBOLD: Objection. Privileged. 

20 

THE COURT: The Court will ask that question. I'm 

21 

asking you, what comments were made to you in regard to you 

22 

giving this deposition? 

23 

THE WITNESS: To keep the faith, to hold the line, 

24 

to not be seduced by you. 

25 

THE COURT: Seduced by me? 
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1 MR. MOTLEY: By Mr. Motley. He's pointing to me, 

2 Your Honor. 

3 THE COURT: I'm sorry. 

4 A Comments to that effect. 

5 Q (By Mr. Motley) Were you ever — was it ever suggested 

6 to you that the cigarette companies might come after you or 

7 try to penalize you financially in any way? 

8 MR. NEWBOLD: Objection. Privileged. 

9 THE COURT: And I'll ask that question. 

10 A The implication was that did I fully appreciate the full 

11 weight of Shook-Hardy and Jones-Day industry 

12 representatives. 

13 Q (By Mr. Motley) What do you mean by "the implication"? 

14 A That those were very powerful law firms and that — that 

15 I did feel concerned. 

16 Q For your safety or financially? 

a 

? 17 A I've never felt concerned for my safety and I've never 

l 

| 18 felt concerned for my own financial needs, but that of my 

9 19 family. 

| 20 Q You were concerned about your family? 

i 

s 21 A Very much so. 

< 

a 

22 Q And were you upset by these phone calls? 

23 A Yes. 

24 Q Are you still upset? 

25 A Not much. 


http://legacyJibrary.ucsf.eG!u/®d/pBJ^>^0^'JXLMtl ?-3705 



LASE.H BOND FOHAl ^ 0 PENGAjj ♦ \ -Mu 43 I •&&& 


102 


1 

Q Are you glad to get this testimony off your chest, sir? 

2 

A Absolutely. 

3 

Q Dr. Huber, when you were told by representatives of law 

4 

firms representing cigarette companies to hold the line and 

5 

keep the faith, what did you understand that to mean? 

6 

A Not to communicate — 

7 

MR. NEWBOLD: Objection. Privileged. 

8 

Q (By Mr. Motley) Not to communicate with who? 

9 

A With you. 

10 

Q With me, representing State of Texas? 

11 

A That's correct. 

12 

Q Communicate to me about what? 

13 

A About our — you know, our research, our relationships 

14 

with them, the industry. 

15 

Q They wanted you to keep silent? 

16 

MR. NEWBOLD: Objection. Privileged. 

17 

A That's what I would conclude. 

18 

MR. MOTLEY: No further questions, Your Honor. 

19 

THE COURT: Take a 15-minute recess at this time. 

20 

(RECESS AT 4:26 P.M. UNTIL 4:46 P.M.) 

21 

MR. REAUD: Your Honor, may I proceed? 

22 

THE COURT: Yes, sir. 

23 

EXAMINATION BY MR. REAUD: 

24 

Q Good afternoon, Dr. Huber. How are you, sir? 

25 

A I'm fine. While you were out, some very disparaging 
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1 remarks were made about you. 

2 Q Well, who made them? 

3 A Mr. Motley. 

4 Q And what did Mr. Motley say about me, dare I ask? 

5 A Said something about slivering on your belly, oversized 

6 as it might be. 

7 Q You know, I'm sorry I asked that question. (LAUGHTER) 

8 Maybe we ought to go on the record, 

9 Dr. Huber, I got the impression a few minutes ago when 

10 you were answering some questions propounded to you by 

11 Mr, Motley that didn't deal with anything humorous to me, 

12 that there was more to the threats and intimidation of you 

13 and your family than was brought out. And I would like to 

14 ask you: Did you tell us everything in here a few minutes 

15 ago about the intimidations, the intimidations and threats 

16 that you and your family have had to endure, and not just 

ji 

a 

17 because of this deposition but because of your willingness 

18 to testify about these matters at all? 

19 A There's probably more. Many of the conversations were 

20 recorded. I've listened to those recordings. It is veiled. 

21 It could be described as innocent or not innocent. Any 

22 references to Kentucky and what happened there, I take — 

23 not for myself, but for what happened with — the price my 

24 daughter paid -- enormously serious and resent. Other 

25 implications — 
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Q Okay. 

A X don't want any of that to be an issue or a sideshow. 

Q I understand. 

When was the first contact by anyone that — from the 
tobacco side in this case, that said anything to you that 
you considered to be offensive, intimidating, or 
threatening? 

A Oh, I think it dates back maybe to when I mentioned that 
you might be my patient. 

MR. NEWBOLD: I'm sorry, Your Honor. I can't — 

THE COURT: He said when he mentioned that 
Mr. Reaud might be his patient. 

Q (By Mr. Reaud) And what were you told, to best of your 
recollection, at that time and by whom? 

A A number of pretty derogatory comments by Mr. Andrade. 

Q Derogatory comments by Mr. Andrade, derogatory comments 
about me personally? 

A Yes, sir. 

Q And at the time what did you think he was trying to get 
you to do by telling you whatever it was he told you about 
me personally? 

A Well, to not trust you. 

Q Okay. 

A Not like you. 

Q Sir? 
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1 A Not trust you or like you or have anything else to do 

2 with you. 

3 Q Okay. Anything else that he told you? 

4 A I have to go and check. I'm not sure. 

5 Q Okay. When was the next contact you had by anyone on 

6 the tobacco side in this case that you considered to be 

7 offensive or intimidating or threatening? 

8 A There were different — you know, Mr. Motley ask me did 

9 lawyers in the very beginning advise certain things or not; 

10 and there were lawyers and there were different kinds of 

11 lawyers and — 

12 Q You're going to have to speak up. 

13 THE COURT: You're going to have to speak a little 

14 louder. 

15 A Some of them — I mean this came up in the initial 

16 discussions of Harvard with the lawyers, that there would be 

17 different motivations; and I think some of those were good 

18 and some were not good. They suggested more recently that 

19 we review our files and it was suggested also that we not 

20 destroy anything in our files. I chose to take the latter 

21 advice which was, I thought, the right advice by industry 

22 lawyers; and those that suggested that we might review our 

23 files and clean them out and things like that, I ignored. 

24 Q (By Mr. Reaud) So, there were Tobacco Industry lawyers 

25 that suggested that you destroy your files; but you did not 


http ://legacy.library.ucsf. edt I ijliASr >y cfop&ig^e rife 4! gf$si/cfogS/fkt bl§) $)0 287-3705 



PcN^AD 


106 


1 

do that? 

2 

A No. They suggested that we review them and that there 

3 

was nothing wrong with removing things that we didn't need 

4 

currently in our work. 

5 

Q Are you saying they advised you to sanitize your files? 

6 

A No. It was the — I was told there was nothing wrong 

7 

with reviewing my files and removing or destroying things 

8 

that might not be relevant to the work we were doing there. 

9 

Q Okay. I'm having a difficult time trying to figure out 

10 

how you would know what might be relevant or not relevant or 

11 

how you would know what should be destroyed or not be 

12 

destroyed. 

13 

A We had — much of this was boxed and was tobacco and 

14 

health related and was research related and I'm not active 

15 

in tobacco and health research now. So — nor did I have 

16 

intent to ever become active again. So, there was no reason 

17 

to destroy it or that -- communications from the industry or 

18 

the law firms or whatever were not needed anymore. So, 

19 

there was nothing wrong with removing those. 

20 

Q Who were the lawyers that recommended that you remove 

21 

these documents from your files? 

2 2 

A They didn't recommend I remove them. They recommended I 

23 

review and there was nothing wrong with removing them. Mr. 

24 

Andrade. 

25 

Q Anyone else? 
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A NO. 

Q Okay. Any other contact? 

A Other lawyers recommended me not to. 

Q I understand. Right now I'm just interested in those 
lawyers that recommended that you review and remove 
information from your files. 

Any other contact where you were intimidated or 
threatened by anyone? 

A I don't feel threatened or intimidated. There were 
calls from Mr. McDermott; Mr. Stanford; and from a friend, 
another friend. 

Q And who was that other friend? 

MR. NEWBOLD: I'm sorry. I couldn't hear you, 

Wayne. 

MR. REAUD: I said, "And who was that other 

friend." 

A Dr. Colby. 

Q (By Mr. Reaud) And what did Dr. Colby tell you? 

A He just apologized for not having called me for a long 

time, that he was ill. 

Q What else did he tell you? 

A That there shouldn't be a lawsuit, that there — as an 
employee of Reynolds and Jones-Day, I was entitled to 
counsel; and I would be provided and whatever else was 
needed. 
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1 

Q How many recordings of conversations do you have? 

2 

A There were probably several made. I'm not sure, roughly 

3 

five to ten. 

4 

Q Okay. 

5 

A Recently. 

6 

Q Pardon me? 

7 

A Recently. 

8 

Q And you say "recently," what time period are we talking 

9 

about? 

10 

A In the past month or so. 

11 

Q Okay. Any recordings prior to that time? 

12 

A At different times we had recorded different 

13 

conversations, yes. 

14 

Q You say "we." Does that mean you and your wife? 

15 

A Yes, or I. 

16 

Q Okay. I gather from what you've told us today and what 

17 

you have told us earlier in the week that your wife did feel 

18 

threatened and intimidated by what was going on? 

19 

A She feels that way, but I don't necessarily share those 

20 

feelings. But I'm concerned for her feelings. She has 

21 

cried herself to sleep many nights, lost weight, just 

22 

worried about a lot of things. 

23 

Q Well, whether or not you feel or have ever felt 

24 

intimidated, do you believe that there were attempts made to 

25 

intimidate you? 
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1 

A That would be; in other words, the beauty of it would be 

2 

in the eye of the beholder. 

3 

Maybe. I'm not someone who feels that way. So, you 

4 

know, I — my wife felt there were clearly intimidations and 

5 

so on. 

6 

Q Would you be willing to make available to the Court, as 

7 

Huber Exhibit No. 25, the recordings that you have made that 

8 

you think might in any way be relevant upon this present 

9 

inquiry? 

10 

A To the degree that I have them, yes. 

11 

Q Okay. Where would those recordings — 

12 

A If I can find them. 

13 

Q Where would those recordings be now? 

14 

A We would have some at home and maybe some are elsewhere. 

15 

Q Pardon? 

16 

A I have some at home and maybe some are elsewhere. 

17 

Q Elsewhere being some safekeeping place other than your 

18 

home? 

19 

A Yes, sir. 

20 

Q Was there some reason why you felt it necessary to put 

21 

some of the recordings someplace besides your house? 

22 

A Well, my wife felt that we should make a record of 

23 

things and we should get equipment involved to, you know, 

24 

record any conversations and so on. And she said, you know, 

25 

"In case something ever happened to you, these should not be 
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1 

here. They should be put elsewhere; and anything you've 

2 

written, in the way of notes and so on, should be put 

3 

elsewhere for safekeeping." And, you know, do you have — 

4 

she said she'd put a set in our safety deposit box. I don't 

5 

know if she had done that. And we should put some for 

6 

safekeeping with someone I trusted. 

7 

Q What do you mean in the event that anything ever 

8 

happened to you? Are we talking about you dropping dead of 

9 

a heart attack or are we talking about foul play? 

10 

A Oh, I guess we can all drop dead today of a heart 

11 

attack. 

12 

Q Hope none of us do. What about the foul play? 

13 

A I've never feared foul play even when foul play was 

14 

present. 

15 

Q You mean even when you were confronted with the presence 

16 

of foul play, you were not afraid? 

17 

A No, sir. 

18 

Q Why was it, Dr. Huber, that when we at one point in time 

19 

were talking to you about testifying in this case, that you 

20 

felt the need to ask us to purchase a life insurance policy 

21 

on your life? 

22 

A My wife felt that something could happen to me and that 

23 

she would be in a compromised situation if that occurred, 

24 

the children would be compromised, and would feel 

25 

comfortable if she had a life insurance policy on me; or if 
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there were a life insurance policy, that would help her if 

2 

something would happen. 

3 

Q Okay. You mean she was concerned that something might 

4 

happen to you as a result of your willingness to testify in 

5 

this case? 

6 

A I'm sure she felt that way, yes. And that's what she 

7 

has conveyed. 

8 

Q Why was it that you felt the need to record any of these 

9 

conversations? 

10 

A Somebody might ask what was said. 

11 

Q Okay. Thank you, Dr. HUber. I have just a few more 

12 

questions. 

13 

You mentioned earlier that you had some slides in your 

14 

automobile, correct? 

15 

A Right. 

16 

Q Would you be willing to make those slides available 

17 

today as Exhibit No. 25 or 26? 

18 

A I was asked to get the Harvard slides together and I've 

19 

been in the process of doing that and it's taking some time. 

20 

And I have some with me. There's a lot more at the house, 

21 

but these are the slides that we used in most of the Harvard 

22 

presentations. I would like a copy or a photograph of them. 

23 

So, I have them; but, you know, certainly. 

24 

MR. CUMMINS: Your Honor, excuse me. During the 

25 

recess, Mr. Motley joined us in the conference room when we 
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1 were conferring with Dr. Huber and Mr. Motley asked, as an 

2 accommodation, whether or not since the doctor indicated 

3 that he had the slides in his car would we be willing to 

4 advance the ball and get those and we've done that and I 

5 have these slides here. And if it's appropriate, they can 

6 be marked as a group exhibit. X guess that would be 26. In 

7 any case, those are the slides; but I think they are 

8 important to Dr. Huber for historical if not other purposes. 

9 MR. REAUD: Thank you, Mr. Cummins. 

10 Q (By Mr. Reaud) The information, Dr. Huber, contained in 

11 those slides, did you make that information available or did 

12 you communicate it to the industry back in 1980? 

13 A Yes, sir, before. 

14 Q Before 1980? 

15 A 1980 or before. There are a few slides in there from 

16 Kentucky and one from the health center, but those are just 

17 a few in number. 

18 Q At one point or another in this process, Dr. Huber, were 

19 you told by representatives of the industry that Mr. Motley 

20 and I had interfered with your employment with 

21 The University of Texas? 

22 A That -- I would reassess those comments at this time; 

23 but in early — late July or early August, I had meetings 

24 with the university administration, talking about all of the 

25 things that we were going to do in the course of the future. 
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1 And three weeks later at the bedside of my dying father, I 

2 received a call to say that I had to be removed from the 

3 payroll within a very short period of time and from all 

4 records at The University of Texas, which was really a 

5 complete change from where we were just a few weeks before 

6 that. 

7 And we have met with them on different occasions since 

8 then and I think that the concern was initially begun when 

9 Mr. — one of Mr. Motley's partners, I guess it is, asked 

10 for information, the Public Information Act or whatever, and 

11 the way in which that was handled and then as things evolved 

12 from that, but I can only be speculative of how to put all 

13 of that together now. I would speculate that The University 

14 of Texas Health Center at Tyler, which had a dedicated 

15 mission to study pulmonary diseases and the causes of those, 

16 was they felt to be in a compromised position perhaps 

17 because we had accepted support from the industry law firms 

18 to conduct research reviews and that sort of thing and that 

19 it had to end. 

20 Q Okay. Do I take it by your answer that no one on behalf 

21 of the Tobacco Industry told you that Mr. Motley or I had 

22 interfered with your employment with The University of 

23 Texas? 

24 A I had been told — we had been told that they — meaning 

25 Mr. Motley and his associates — had gone around the country 
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1 and talked to universities and intimidated universities to 

2 disassociate any relationship in any way with the Tobacco 

3 Industry or its law firms, and we had been told essentially 

4 similar things by two or three different people. 

5 Q You were told that by two or three different people that 

S were associated with the Tobacco Industry. Who are those 

7 people? 

8 A Mr. Andrade, Mr. McDermott, Mr. Stanford. 

9 Q Was there not an occasion when I was visiting with you 

10 as a patient, I believe, where you confronted me and asked 

11 me whether or not I had gotten you fired from The University 

12 of Texas and told me that you had been told that by Mr. 

13 McDermott and I assured you that I didn't know what you were 

14 talking about? 

15 A We asked you a number of questions and my wife asked you 

16 a number of questions. "Did you come to us legitimately as 

» 
jj 

17 a patient?" I believed you did. 

18 Q I did. 

19 A Were you coming with ulterior motives to learn about our 

20 relationship with tobacco. You never raised that. When we 

21 went to a meeting in Sante Fe and you offered some 

22 hospitality, I said that — called and told you that that 

23 might present a conflict for me. Since I had learned that 

24 you were involved in tobacco litigation, I really couldn't 

25 do that. And, as you know, my wife and I spent time asking 
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1 

you these and a number of related questions and accepted 

■ 

2 

your answers. 


3 

Q But have you — or were you told by anyone associated 


4 

with the tobacco company that either Mr. Motley or myself 


5 

had either tried to get you fired by The University of Texas 


6 

or had succeeded in ending your contract? 


7 

A I wasn't fired by The University of Texas. I was told 


8 

that you had gone around the country and stirred up things 


9 

"like they have done to you," meaning me. 


10 

Q You were told that I had done that and Mr. Motley had 


11 

done that or just Mr. Motley? 


12 

A They. 


13 

Q They. And I trust that you know today that neither 


14 

Mr. Motley or I did that to you? 


15 

A I sure hope not. 


16 

Q You have my word on it, sir. 


17 

A Okay. 


18 

Q Thank you. 


19 

THE COURT: We have this marked as the Exhibit 26, 


20 

order that copies be made for the parties and that the 


21 

originals be returned to the doctor. 


22 

MR. NEWBOLD: Your Honor, to the extent that 


23 

Mr. Motley is going — or Mr. Reaud are moving into 


24 

evidence, the various exhibits that they've marked, I think 


25 

I've already objected to the ones that I have identified as 
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1 

being privileged. I would also objection to those slides 

2 

until such time as I would have an opportunity to see them. 

3 

Then I may or may not object. And I would certainly object 

4 

to the telephone conversation recordings, which I think they 

5 

have asked to be marked as Exhibit 25, because we don't know 

6 

anything about those. 

7 

THE COURT: I didn't see them marked as any 

8 

exhibit. He simply invited the Court — the bulk exhibit is 

9 

26. He invited the Court to have those telephone recordings 

10 

reviewed and I'm going to order you keep those recordings 

11 

and I'm going to direct — or call this to the attention of 

12 

various authorities and whatever they want to do with it, 

13 

they can proceed with it. 

14 

Is that agreeable with you, Mr. Cummins? 

15 

MR. CUMMINS: That's fine, Judge. I understand the 

16 

direction of the Court. 

17 

THE COURT: Thank you. 

18 

EXAMINATION BY MR. GARDNER: 

19 

Q Dr. Huber, my name is Tom Gardner. I'm Bob McDermott's 

20 

partner. We have not met. 

21 

MR. CUMMINS: Excuse me just one second, 

22 

Mr. Gardner. 

23 

Your Honor, just so there's no question raised, I 

24 

will confer with Dr. Huber and I will obtain copies of those 

25 

recordings and retain them for whatever purpose you direct 


http ://legacy .library. ucsf .ec&/tidipl3'E^^/fM^lauliJaf r yd<)40i9i)Bn^i4e^ ®da/d®cs/fc#fl(PO012 8 7 - 3 7 o 5 



LASEFi bONL FOKM * @ f'fcHOiWJ • 1-tJOG-tlii b9B9 


117 


1 

anyone to deal with. 

2 

THE COURT: Either you or Mr. Jamail, either one or 

3 

the both of you. 

4 

MR. CUMMINS: Great. Thanks. 

5 

Q (By Mr. Gardner) Dr. Huber, did you record phone 

6 

conversations you had with Bob McDermott? 

7 

A I would have to go listen to be sure, sir. 

8 

Q You don’t remember, sitting here today? 

9 

A No. 

10 

Q Okay. I want to be clear — 

11 

A I — we put in a recording system so that all calls were 

12 

recorded. 

13 

Q Did you tell — to the extent you recorded calls with 

14 

people, did you tell people that the calls were being 

15 

recorded? 

16 

A No. 

17 

Q Okay. I want to get back to Mr. Reaud’s last question 

18 

to you. It’s fairly important to us, sir. What did 

19 

Mr. McDermott say to you about Mr. Motley or Mr. Reaud or 

20 

"they," to use your words, somehow — having somehow 

21 

interfered with your status at the University of Kentucky? 

22 

A All he said was that "They have gone around the country 

23 

stirring up things, like they have done with you." 

24 

Q And what did you understand him to mean by that? 

25 

A Well, I mean, the administration went from completely 
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supportive to nonsupportive of our efforts. 

Q Did you have some indication from the administration of 
The University of Texas that somehow or another Jones-Day or 
Shook-Hardy or the Tobacco Industry had contacted the 
university about you? 

A No. No, I never implied that. 

Q You did — subsequent to the time that you started 

talking to the lawyers for The State of Texas, you had at 
least one phone call with Mr. McDermott, right? 

A At least one. 

Q And am I right that in that phone call Mr. McDermott — 
at least in one phone call, Mr. McDermott told you that 
Jones-Day considered you a confidential consultant to 
Jones-Day, didn't he? 

A In part, yes. 

Q And didn't he also say that in his view the lawyers for 
The State of Texas, because you were a confidential 
consultant to us, had no right to talk to you? 

A He said that. 

Q He did say that? And didn't he say that he thought it 
was improper for them to talk to you because you were a 
confidential consultant to our law firm? 

A Yes, he said that. 

Q And didn't he say to you that you were going to be in 
the middle of this thing and that he thought it would be a 
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good idea for you to get a lawyer? 

A On one of his conversations, yes. 

Q Okay. And didn't he, on one of his conversations, 
whichever it was, recommend that you go to the lawyer 
Mr. George, who represented the A&M professors in their 
disagreement with The State of Texas over testifying? 

A Yes. 

Q And despite that recommendation — you didn't take that 
recommendation, right? 

A I tried to call Mr. George and Mr. George tried to call 
me and he had a number of phone numbers that he was leaving 
messages. So, X returned his call; and I eventually talked 
to him. 

Q But in any event, you went to Bickel & Brewer to be your 
lawyers in this affair, right? 

A No. I asked my — I didn't feel I needed a lawyer and 
my daughter, who was very concerned, went to her senior 
partners at Wiogocho (phonetic) and asked them to help her 
father and they apparently offered to do that, but could not 
clear the conflict and recommended Bickel & Brewer, whom 
I've not met, to represent me if I needed representation. 

Q Just so we're clear, the representation by Bickel & 
Brewer did not come to you through anybody in the Tobacco 
Industry, right? 

A No. 
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1 

Q All right. Mr. Motley asked you a number of questions 

2 

about the work you did at Harvard and about what you 

3 

reported to the Tobacco Industry on that work. Do you 

4 

remember that general subject of his questions? 

5 

A Yes. 

6 

Q Am I right that the same reports you made to the Tobacco 

7 

Industry, the same findings and conclusions that you 

8 

reported to them on your Harvard work, are also published 

9 

findings and conclusions that are publicly available and 

10 

have been since they were published? 

11 

A No. 

12 

Q No? They are different? 

13 

A Well, they're both. 

14 

Q I'm sorry, sir. You've lost me. 

15 

A Well, I think you've lost me, too. 

16 

Q Okay. 

17 

A Why don't we start again. 

18 

Q All right. Let me try it again. You said in answer to 

19 

questions by Mr. Motley that you made reports to the Tobacco 

20 

Industry about your work at Harvard while it was ongoing, 

21 

right? 

22 

A While it was ongoing and when it was finished. 

23 

Q And with respect to the substance of those reports, 

24 

weren't the same things also reported in your published work 

25 

as a result of your Harvard studies? 
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1 A Some were, and some were not. 

2 Q Sitting here today, can you distinguish between which 

3 were and which were not? 

4 A Well, I could with review of the records, yes. 

5 Q But without it, you can't? 

6 A It would be very difficult. It was an enormous amount 

7 of information. 

8 Q All right. In terms of what your published reports from 

9 the Harvard work were, are those publications still 

10 available? Are they still — are the papers that were 

11 published still somewhere in existence? 

12 A The published papers? 

13 Q Yes. 

14 A I would hope so, yes. 

15 Q Are they with you, sir? 

16 A Oh, no. 

£ 

J* 

5 17 Q You don't have the publications from Harvard here? 

3 

1 18 A Not with me, no. 

..3 

z 

® 19 Q No, I don't mean with you. Do you have them in your 

* 

2 20 files at Tyler? 

i 

S3 

| 21 A I have a copy, I believe, of all of the things that 

22 we've published. 

23 Q So, you do have a copy of everything that came out of 

24 the Harvard study, right? 

25 A That was published? 
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Q Yes. 

A Yes. 

Q All right. I would like now -- I don't know where all 
of our exhibits went, but I would like the witness to take a 
look at Exhibit No. 24 which... 

MR. GARDNER: Can I hand this to witness, Your 

Honor? 

THE COURT: Sure. 

MR. GARDNER: No, that's — I wanted the one to 
McDermott. This is an unmarked copy of -- what's the 
exhibit number? Do you know? 

Q (By Mr. Gardner) This is an October 28th, 1992, letter 
from you to Mr. McDermott. 

A Just to clarify — X mean your question was confusing. 
When we went through the files at the request from 
Ness-Motley, there must be 30 or 40 or more papers that did 
not get published or get finished, that were in some degree 
of completion in the Harvard project finished, so that all 
of the things that were done there were not published. 

Q I guess my question is, is that work-product, in a 
nonlegal sense, still existent? 

A It's in the public domain in published literature. 

Q Oh, all right. Thank you. 

Look if you would at No. 24 which is an October 28th 
letter, 1992 letter, to Mr. McDermott from you, right? 
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A That's correct. 

■"> 

A* 

Q Do you know where this document came from? Did the 

3 

Plaintiffs' lawyers get this out of your files? 

4 

A This has already been entered as another exhibit. 

5 

MR. CUMMINS: Yes, it's Exhibit 24. 

6 

Q (By Mr. Gardner) That's right. It is, sir. It was 

7 

entered by Mr. Motley a few minutes ago; and my question is 

8 

do you know where they came upon this document? 

9 

A I'm not sure. 

10 

Q Did they have access to your files that would contain 

11 

these kind of documents? 

12 

A Perhaps. 

13 

Q Didn't you prepare Exhibit 24 as part of your consulting 

14 

arrangement with Jones-Day? 

15 

A Not necessarily, no. 

16 

Q Okay. Let me ask you this: when you attended the 

17 

three-day meeting on tobacco smoking and nutrition in 

18 

Lexington, Kentucky, September 14 to 16, '92, didn't 

19 

Jones-Day reimburse your expenses for attending that? 

20 

A Yes. 

21 

Q And when you wrote this letter to Mr. McDermott stating 

22 

your impressions, weren't you doing that as part of your 

23 

consultancy with our law firm? 

24 

A Well, that was never well-defined. So, not necessarily, 

25 

sir. 
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1 Q Then why were you doing it? 

2 A I wanted to share this information with them. 

3 Q And when you shared this information with Bob McDermott, 

4 you had to write this letter, correct? 

5 A That's correct. 

6 Q And this time — the time you spent writing this letter 

7 and letters like it was time for which The University of 

8 Texas was reimbursed for your hours, right? 

9 A Maybe, maybe not. 

10 Q And how do we know whether it was or wasn't? 

11 A Oh, I didn't keep an hourly record of when I did things 

12 and did not. 

13 Q So, all of the bills that we paid to the University of 

14 Texas were not based on records that were kept of the time 

15 you devoted to the consultancy? 

16 A I don't keep a calendar like lawyers do, of time, or 

17 whatever. I just — you know, I just work on things. 

18 Q How did you bill your time for purposes of charging the 

19 consulting arrangement for your v/ork? 

20 A We were advised that we could bill four hours — I mean 

21 four days in a month. The amount varied from time to time. 

22 But we were advised that we could bill approximately that 

23 much each month. 

24 Q In Exhibit 24 when you gave Mr. McDermott your — I 

25 think in two or three words you used the term "impression" 
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in Exhibit 24. Were you giving him your impression as part 
of the consulting arrangement you had with our law firm? 


2 

3 AX didn't think of it that way, no. 

4 Q How did you think of it, sir? 

5 AX was sharing important information with Mr. McDermott, 

6 who I felt wanted to see as clarified questions. 

7 Q You don't think that Mr. McDermott and my law firm, when 

8 we received this, had a reasonable expectation that you 

9 would maintain confidentiality of the information 


10 

transmitted? 

11 

A That was never defined. 

12 

Q You don't think Jones-Day had a reasonable expectation 

13 

that you would avoid disclosing these matters to 

14 

antagonists? 

15 

A It was never defined that way, no, sir. 

16 

Q Dr. Huber, have you looked in the last few days at the 

17 

contract documents you signed from time to time in working 

18 

with Jones-Day and Shook-Hardy? 

19 

A A few of them, yes. 

20 

Q Yes. And had you forgotten that you had signed those at 

21 

the time you were talking to the Plaintiffs? 

22 

A Well, there's so many different ones that I can't 

23 

remember when I signed or didn't sign them. 

24 

Q Had you forgotten that they existed when you were 

25 

talking to Professor Silver and Professor Goode? 
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1 

A I had forgotten that one had existed. 

2 

Q Now, Mr. Reaud asked you a question about a matter in 

3 

Sante Fe. You had some exchange with Mr. Reaud when you 

4 

were in Sante Fe, right? 

5 

A No, I had an exchange with Mr. Reaud before going to 

6 

Santa Fe. 

7 

Q Mr. Reaud invited you to something as his guest, and you 

8 

declined? 

9 

A Yes. 

10 

Q And you declined because you thought there would be, 

11 

quote, "a conflict" you said? 

12 

A No, I actually declined primarily because his roof caved 

13 

in. 

14 

Q X thought you said — I thought you said in your sworn 

15 

testimony a few minutes ago "I thought it would be a 

16 

conflict"? 

17 

A No. I called Mr. Reaud and asked him if that would be a 

18 

conflict. 

19 

Q Did you think it might be a conflict? 

20 

A I wanted him to be aware that I had worked on tobacco 

21 

and health issues. 

22 

Q Prior to the time you had that discussion with him, 

23 

you'd never before disclosed to him the fact that you had 

24 

worked as a consultant to Jones-Day or Shook-Hardy? 

25 

A No. 
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1 

Q One more question on that score. Was the first contact 

2 

you had with today's appearance, sir, an approach you made 

3 

to Mr. Reaud where you told him you were interested in 

4 

talking to the Plaintiff in this case? 

5 

A Well, there were several conversations. When my wife 

6 

and I met with him, we felt there was nothing in our general 

7 

files, or whatever, that was not open to the public; and if 

8 

they wanted that as part of their interest, they were 

9 

certainly welcome to it. 

10 

Q How did that subject come up, sir? 

11 

A We brought that up with him. 

12 

Q Why did you bring that up with him? 

13 

A Well, my wife was concerned why he was coming to see us. 

14 

Q Putting aside the patient relationship, which is none of 

15 

our business, how did the subject of the tobacco litigation 

16 

come up between you? 

17 

A We raised it with him. 

18 

Q And why did you raise it with him? 

19 

A Well, my wife was concerned why he was there. 

20 

Q How did you know that he was connected to the tobacco 

21 

litigation? 

22 

A Mr. McDermott told me. 

23 

Q How did Mr. McDermott know that you were connected with 

24 

Mr. Reaud? 

25 

A X asked him who Mr. Reaud was. That, you know, he was a 
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1 lawyer that came to see us and that did he know him. 

2 Q So, when a lawyer comes to see you, that you don't have 

3 any knowledge of what he's doing, you call up other lawyers 

4 and ask, "Gee, do you know this guy?" 

5 A I didn't call Mr. McDermott and ask him that. 

6 Q Okay. How did the subject of Mr. Reaud come up between 

7 you and Bob McDermott? 

8 A It came up in passing on a conversation on another 

9 matter; and he said, "You know, you've got to be kidding." 

10 And I didn't know who Mr. Reaud was or what his role in this 

11 litigation was. 

12 Q So, you disclosed to Bob McDermott that Mr. Reaud had 

13 come to you as a patient? 

14 A Yes. 

15 Q okay. And you had had no dealings with Mr. Reaud at all 

16 at that time, as a representative of The State of Texas in 

17 this lawsuit? 

18 A No. 

19 Q I guess I have missed something. How did you happen to 

20 mention Mr. Reaud to Mr. McDermott? 

21 A I was just so impressed with Mr. Reaud, I wanted to know 

22 who he was. 

23 Q But it's your testimony that you had no idea at that 

24 time that Mr. Reaud had anything at all to do with the 

25 tobacco litigation? 
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1 

A That's correct. 


2 

Q You subsequently found out that he did? 


3 

A Mr. McDermott told me. 


4 

Q Mr. McDermott told you that he was a lawyer for The 


5 

State of Texas in the pending Texas case? 


6 

A That's correct. 


7 

Q And what was your response to that? 


8 

A I was surprised. 


9 

Q Go back to it again. Between you and the lawyers for 


10 

The State of Texas in this case, who was the first to bring 


11 

up the subject of your talking about tobacco matters to The 


12 

State of Texas lawyers, you or they? 


13 

A X don't remember for sure. I think we brought it up, my 


14 

wife and I. 


15 

Q Why? 

! 

16 

A Well, we wanted to make — we wanted to be comfortable 


17 

in seeing Mr. Reaud as a patient and make sure that that is 


18 

why he was coming to see us. My nurse, my wife had 


19 

expressed concern that his motivation was not as a patient. 


20 

Q And once he assured you that it was, why wasn't the 


21 

entire subject of tobacco dropped? 


22 

A Well, I think it fairly much was. 


23 

Q So, at no time did -- did you approach Mr. Reaud and 


24 

tell him that you were interested in talking to the 


25 

Plaintiffs about tobacco? 
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A When my wife and I discussed that with him, we felt we 
could discuss anything we wanted to with him, including 
tobacco; and we asked him a lot of questions. 

Q And why did you want to discuss tobacco with him? 

A We wanted to know why he was coming to see us, if he was 
coming to see us legitimately as a patient or whether he was 
coming to see us for other motivations. 

Q And once he assured you that he was coming to see you 
legitimately as a patient, why didn't the subject of tobacco 
just get dropped? 

A It did. 

Q Oh, it did? 

A I think so. 

Q And it was not raised again? 

A Not until we got a telephone call. 

Q And from whom did you get the telephone call? 

A From Ann Ritter. 

Q And what did Ann Ritter say to you? 

A She said that she had talked to The University of Texas 
administration, that she had talked to two people who have 
administrative positions, and that she felt that she would 
like to show me — she felt as though she had been reassured 
by them that I would talk to her and that she would like to 
show me some documents that they had acquired and just asked 
me to review those documents. 
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1 Q And did she have — did The University of Texas 

2 officials accurately represent your position, that you would 

3 be willing to talk to her? 

4 A We're willing to talk to anybody who wants to come talk 

5 to us. 

6 Q Well, had they previously discussed with you whether you 

7 were willing to talk to representatives of the Plaintiff in 

8 this case? 

9 A Not specifically that I can remember. I mean we've 

10 talked about it in general terms. 

11 Q You and your employer you mean? 

12 A That's the administration that I worked for. 

13 Q And when did that first occur? 

14 A Oh, it's occurred at several times along the way. 

15 Q At any time did you mention your consultancy with 

16 Jones-Day and Shook-Hardy to the officials in the 

17 administration when the subject came up? 

18 A My goodness, yes. They had copies of everything we ever 

19 did. 

20 Q Including the copies of the agreements that set forth 

21 the confidentiality provisions, right? 

22 A That's — they signed some of them. 

23 MR. GARDNER: Thank you. 

24 MR. NEWBOLD: Your Honor, before I begin, may I 

25 ask the Court whether the Court will make as a matter of 
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1 

this record the exhibits that I narked in chambers this 

-) 

w 

morning, Exhibits — I think it's 2 through 17 and make them 

3 

a part of the record, as part of this deposition today? 

4 

THE COURT: Yes, sir, they will be. 

5 

MR. NEWBOLD: Thank you. 

6 

MR. MOTLEY: Excuse me. Does that mean, Your 

7 

Honor, that The State of Texas will see them or will not? 

8 

MR. NEWBOLD: I have copies, Your Honor. 

9 

THE COURT: Okay. He'll show you copies then. 

10 

That's fine. 

11 

MR. MOTLEY: Thank you, Your Honor. 

12 

THE COURT: Okay. Sure. They'll be part of the 

13 

record. Go head. 

14 

MR. CUMMINS: Excuse me one second. 

15 

MR. MOTLEY: Might I request that if they have 

16 

copies, that we be forwarded the copies now so that we might 

17 

review them, so as not to delay the Court by reviewing them 

18 

later? Can I have copies of 2 through 17? 

19 

THE COURT: I am going to make copes 2 through 17 a 

20 

part of this record. They have asked me to and I am going 

21 

to make it a part of the record and if you want copies of 

22 

them as he introduces them, Mr. Motley, you can be furnished 

23 

as they've furnished them to you. 

24 

MR. MOTLEY: Thank you, Your Honor. 

25 

THE COURT: Okay. Proceed if you will, please, 
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1 

sir. 


2 

MR. NEWBOLD: I would like — and, also, I think 


3 

Dr. Huber wants to consult with his attorney. 


4 

THE COURT: You all want to visit? 


5 

THE WITNESS: No. 


6 

MR. CUMMINS: No. We're all set, Judge. 


7 

Mechanics. 


8 

MR. NEWBOLD: And, Your Honor, when we were in 


9 

chambers and I had those exhibits marked and I handed them 


10 

up to you, I asked that they be sealed and you made various 


11 

rulings concerning the fact'that they would be sealed and 


12 

kept confidential. But I don't want to risk to have a 


13 

subject matter of waiver by doing this. 


14 

THE COURT: Not all of those were sealed, Mr. 


15 

Newbold. 


16 

MR. NEWBOLD: That's correct. 


17 

THE COURT: Some of those are published and will 


18 

not be sealed to be made a part of it. Those which you have 


19 

requested the Court to seal can remain sealed under your 


20 

record, but you're asking the other — to let the Plaintiffs 


21 

look at them in the sealed condition. 


22 

MR. NEWBOLD: Yes, Your Honor. 


23 

THE COURT: Okay. We'll go forward. So that this 


24 

record is clear — Mr. Newbold, so that this record is 


25 

clear, we had a hearing in my chambers this morning that was 
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recorded, that was an in camera proceeding — 

MR. NEWBOLD: Yes, sir. 

THE COURT: — in which you introduced some 16 — 
some 15 exhibits, some of which were already published, some 
of which you requested to be sealed. 

MR. NEWBOLD: Yes, sir. 

THE COURT: I am going to order that those 
documents remain sealed but permit you to question the 
witness from those documents and to furnish to the 
Plaintiffs. And I will order the Plaintiffs not to publish 
any of those documents that this Court has ordered sealed; 
and you can examine the witness from those documents and 
keep it confidential. Now, that's what you're asking me. 

MR. NEWBOLD: Yes, sir, Your Honor. 

THE COURT: Okay. 

MR. NEWBOLD: Your Honor, I am going to have to 
have a consultation. There's a bunch of lawyers here 
representing a bunch of companies. May I have five minutes, 
Your Honor? 

THE COURT: I'm going to take five minutes. 

MR. NEWBOLD: Thank you. 

(RECESS AT 5:35 P.M. UNTIL 5:45 P.M.) 

THE COURT: Be seated if you will, please. 

I'm going to let, I think, Mr. Cummins ask the 

Doctor — 
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MR. CUMMINS: I can wait until they're finished. 

THE COURT: Okay. Thank you. Proceed. 

MR. NEWBOLD: Thank you, Your Honor, and thank you 
for allowing me to consult with my co-counsel. It is our 
position that the documents which were marked in camera and 
sealed in the chambers, we were not asking that they be made 
a part of this deposition and not a part — and that they 
not become deposition exhibits. We simply want them to 
remain what they are, a part of the record on the motion to 
quash. 

THE COURT: Okay. 

MR. NEWBOLD: And I've been advised by my 
co-counsel that, like a lot of lawyers, he had one more 
question that he wanted to ask before I stood up. 

THE COURT: Okay. Mr. Gardner. 

MR. MOTLEY: Your Honor, is it clear — I guess 
it's clear from the fact that we're all here and having a 
good time on Saturday evening, that the motion to quash the 
deposition was denied by the Court? 

THE COURT: Yes, sir. 

MR. MOTLEY: Based on the record? 

THE COURT: Yes, sir. 

MR. MOTLEY: Okay. 

Q (By Mr. Gardner) Dr. Huber, am I right that Bob 
McDermott told you to hang on to your files? 
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3 MR. NEWBOLD: Your Honor, I want the record to show 

4 a miracle occurred. A lawyer who said he only had one more 

5 question only had one more question. 

6 THE COURT: Thank you. Can you think of another 

7 one? 


EXAMINATION BY MR. NEWBOLD : 

Q Good evening, Dr. Huber. My name is Bill Newbold. 

We've never met before and we've never spoken before but I 
represent Lorillard and I will be asking you some questions 
this afternoon, but I hope it won't be for long. 

I wanted to clear one thing up and that is how you 

happen to be retained by Mr. Cummins today and you -- it's 

15 true, is it not, that Mr. Cummins is a part — is a partner 

16 in Bickel & Brewer in Dallas, but that Mr. Cummins himself 

17 has his office in Chicago? 

18 A I think so, but I really don't know. 

19 Q Okay. The point that I want to make is, you would agree 

20 with me that the Tobacco Industry had nothing to do with 

21 recommending Mr. Cummins to you as your attorney; is that 

22 correct? 

23 A At least not to my knowledge. 

24 Q Okay. Directing your attention briefly once again to 

25 Harvard. In 1971 you were the director of the respiratory 


8 

9 

10 

11 

12 

13 

14 
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1 

disease clinic at the Harvard unit of the Boston City 

2 

Hospital; is that correct, sir? 

3 

A Yes. 

4 

Q Okay. And in 1971 you had discussions with 

5 

representatives of the cigarette industry about receiving a 

6 

grant and doing research related to smoking and health? 

7 

A Yes. 

8 

Q And as a matter of fact, a number of cigarette 

9 

manufacturers awarded Harvard Medical School a broad based 

10 

grant to launch a five-year investigation into pulmonary 

11 

diseases; is that correct, sir? 

12 

A Amongst other things, yes. 

13 

Q And your goal at that time was to do good scientific 

14 

research to find out what the truth was? 

15 

A Yes. 

16 

Q Okay. And that grant was for approximately $2.8 

17 

million? 

18 

A The initial grant, I believe so. 

19 

Q And there were similar grants like that awarded to other 

20 

universities around the United States; including, for 

21 

example, Washington University in St. Louis? 

22 

A Yes. 

23 

Q Okay. And you were the director — 

24 

A NO. 

25 

Q You don't think Washington U was? 
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1 

A Washington University received money, but I don't think 


2 

it was to conduct specific tobacco and health research, as 


3 

this one was. 


4 

Q What about UCLA? 


5 

A Well, I introduced the university representatives to 


6 

UCLA; and I think that was also on a much more generic based 


7 

research grant. 


8 

Q And this money was given directly to Harvard University 


9 

and not to you personally; is that correct? 


10 

A Checks were made out to me, and I turned them over to 


11 

Harvard University. 


12 

Q And the money was used for research, education, and 


13 

development? 


14 

A That's correct. 


15 

Q Okay. And all of the funding and the related research 


16 

was actually carefully reviewed by an elite Harvard advisory 


17 

committee, wasn't that correct? Didn't they review what you 


18 

did? 


19 

A Most of it, not all of it. 


20 

Q Okay. And did the committee ever find any suggestion of 


21 

any Tobacco Industry influence on any of your research or 


22 

any of your publications? 


23 

A No. 


24 

Q As a matter of fact, as a scientist, you would not have 


25 

allowed the industry to influence your research or your 
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publications, would you, sir? 

A No, but I think they did. 

Q Did you ever tell Harvard that you thought that the 
Tobacco Industry was influencing your research or your 
publications at Harvard? 

A I expressed ray concern to the Harvard administration, 
which was communicated actually by Mr. Shinn and his 
internal memo, that I was concerned that we were being not 
influenced but that there was too much interest from 
external sources, such as the industry lawyers. 

Q Was there any research project that you wanted to do 
that was suppressed, that you were not allowed to do while 
you were at the Harvard program? 

A Deliberately suppressed? 

Q Yes, sir. 

A No one could do that. 

Q Was there any publication that you wanted to make that 
you were not allowed to make while you were at Harvard, by 
the Tobacco Industry? 

A No, sir. 

Q And as you have testified earlier, that all of the work 
that you did at Harvard has been — or most of the work, I 
think you've testified, that you did at Harvard has been 
published in peer review journals; is that correct? 

A That's not correct. Almost all of — I think 
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1 

essentially all of the work that was published out of 

2 

Harvard project was published in peer review journals, but 

3 

much of the work that was achieved at Harvard never got 

4 

published because it was disrupted by the end of the Harvard 

5 

program. 

6 

Q By the end of the Harvard program? 

7 

A Yes. 

8 

Q You discussed — 

9 

A The ending of the Harvard program. 

10 

Q Yes, sir. You discussed on your direct examination by 

11 

Mr. Motley about your studies of hamsters and your finding 

12 

relating to emphysema. Do you recall discussing that 

13 

project? 

14 

A No, sir. 

15 

Q Did you do a study on — I'm sorry — on rats at 

16 

Harvard? 

17 

A Yes. 

18 

Q And was that study published? 

19 

A Yes, part of it. 

20 

Q And what part was not published? 

21 

A Parts that we never got to finish or get — got to fully 

22 

write up. 

23 

Q You mentioned David K. Hardy from Shook, Hardy & Bacon. 

24 

Do you recall that? 

25 

A Yes. 
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Q And he was the liaison, insofar as the business 
interests are concerned, between Harvard and the Tobacco 
Industry; is that correct? He was the business liaison? 

A No. 

Q What did you understand his position to be? 

A David K. Hardy came, I believe, towards the end of the 
Harvard project to help sort of phase it out, I think. 

Q Do you recall — I think I've switched actually the 
father and the son. The elder Hardy was David R. Hardy; is 
that correct, sir? 

A That is correct. 

Q And you testified, I think, that David R. Hardy was the 
liaison between the Tobacco Industry and the Harvard 
project? 

A Not in the beginning. 

Q Did David Hardy — you testified that you thought that 
David Hardy had some influence on the Harvard project when 
you were there; is that correct? 

A Yes, both good and bad. 

Q Okay. And what was the good part that David Hardy did? 
A We asked — Shook, Hardy & Bacon was asked to be the 
interceder when we wanted things from the industry at 
Mr. Hardy's request; and to the degree that he facilitated 
those requests, it helped the program. 

Q Did David Hardy ever tell you you could not do any 
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particular research project? 

A He discouraged us from doing certain things at a certain 
time, but he never told us we could not do something. 

Q Okay. Did he ever tell you that you could not publish 
any article? 

A No, sir. 

Q You testified that you had a telephone conversation with 
Lee Stanford. Can you tell me when you first talked to Lee 
Stanford at Shook, Hardy & Bacon? 

A Oh, I would anticipate — you know, I would have to 
really check the records. 1974, 1975. 

Q Okay. After you were contacted by — 

A I’m just — I'm really — 

Q I'm sorry. 

A I'm really — you know, I would have to check to be 
sure. 

Q Okay. After you were contacted by Ann Ritter of the 
Ness-Motley firm, did you talk to Lee Stanford — 

A Yes, I did. 

Q — at Shook-Hardy? 

And did you call him, or did he call you? 

A I called Mr. McDermott first. On several occasions I 
tried to reach his secretary and him to say that we had 
received this — this inquiry and I called Mr. Andrade and 
his secretary and then I called Mr. Stanford. 
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1 Q Okay. Do you recall approximately when you talked to 

2 Mr. Stanford at Shook, Hardy & Bacon after you were 

3 contacted by Ann Ritter at Ness-Motley? 

4 A What day, what month? 

5 Q Yes, sir, what month? 

6 A I would guess it would be — the only reason I remember 

7 this, I was going to a conference in Boston and -- I know 

8 exactly when it was. It was just before the Mississippi 

9 litigation was to go to trial because Ann Ritter said that 

10 she would be in where ever in Mississippi the case was being 

11 tried, and that she would have a company plane and she 

12 wanted — Tyler was not that far away and could 1 meet with 

13 her on the weekend to review some records that they just 

14 wanted me to review, that were in their file. 

15 Q And the Mississippi trial, I believe, was going to go to 

16 trial sometime in June of 1997; is that correct? 

17 A That's correct. 

18 Q So, is that about the time that you first talked to Lee 

19 Stanford? 

20 A That's correct. The first time I talked to Lee Stanford 

21 was in 1970. 

22 Q The first time after Ann Ritter contacted you? 

23 A Yes, sir. 

24 Q Okay. Now, did Lee Stanford make any threat, any threat 

25 of physical harm to you or to your wife or to your family? 
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A No, sir. 

Q Did anybody at Shook, Hardy & Bacon make any physical 
threat to you or your family, your daughter or your wife? 

A A physical threat? 

Q Yes, sir. 

A No, sir. 

Q Okay. Did anybody, any lawyer from the Tobacco Industry 
make any physical threat to you or your wife or your family? 
A No, sir, not a physical threat. 

Q Did — strike that. 

Did anybody other than Bob McDermott at the — from the 
Tobacco Industry recommend that you hire an attorney? 

A Mr. Stanford did. 

Q Okay. So, both Mr. McDermott and Mr. Stanford 
recommended that you hire an attorney to protect your 
interests? 

A Well, not really. Mr. McDermott recommended that I 
consult an attorney and recommended Mr. George and 
Mr. Stanford called to see if I had contacted Mr. George, 
which I had not, and then a conference call was arranged 
with Mr. McDermott, Mr. Stanford, and myself. And, in 
essence, the tone was they didn't want to be in conflict 
with me, that I should get some attorney to represent me so 
that they could deal with an attorney in the proper way 
because this was an area in which I was not experienced or 
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1 

qualified. 


2 

And I got local counsel to advise me on that and his 


3 

advice was that X probably didn't need an attorney to just 


4 

give a deposition or try to speak the truth, but that there 


5 

would be land mines and cliffs that I wouldn't understand 


6 

and that I should hire an attorney to make sure that 


7 

everything was done properly. 


S 

MR. CUMMINS: Preferably an ex-marine. 


9 

MR. NEWBOLD: I'm sorry, Mr. Cummins? 


10 

MR. CUMMINS: No, just the land mines and stuff, I 


11 

said preferably an ex-marine. 


12 

Q (By Mr. Newbold) Who is the next person from the 


13 

Ness-Motley firm, or any lawyer representing The State of 


14 

Texas in this tobacco litigation, that contacted you after 


15 

you were first contacted by Ann Ritter? 


16 

A I think I called Mr. Reaud to ask him who Ann Ritter 


17 

was, and he suggested that I not probably talk to her. 


18 

Q Okay, that was your first — after you talked to Ann 


19 

Ritter, then you telephoned Mr. Reaud? 


20 

A Yes, sir. 


21 

Q And when was that? 


22 

A Probably towards the end of June. 


23 

Q And after you had that telephone conversation with 


24 

Mr. Reaud at the end of June of 1997, what, if anything, did 


25 

you do? 
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1 

A X sought local counsel. I asked for advice, and that's 

2 

about what I did. I called Mr. McDermott. I called 

3 

Mr. Stanford. 

4 

Q When was the first time that you had a personal visit 

5 

from anyone from the Ness-Motley firm or any attorney 

6 

representing The State of Texas? 

7 

A A personal visit as opposed to a patient visit? 

3 

Q When was the first time that you had any — when was the 

9 

next time that you had any visit from any attorney 

10 

representing The State of Texas, in which a topic of 

11 

discussion was the cigarette litigation pending in The State 

12 

of Texas? 

13 

A I think when Mr. Motley came up and wanted to know where 

14 

the documents were from his Freedom of Information Act 

15 

request. 

16 

Q And when did Mr. Motley first come to see you? 

17 

A Mr. Motley would probably know the date. I don't 

18 

remember. 

19 

Q Well, was it in June of 1997? 

20 

A Might have been July. 

21 

Q In July? 

22 

A Somebody could check that, though. 

23 

Q Okay. And did Mr. Motley come to your home in [DELETED] 

24 

' ; or did he come to your doctor's office? 

25 

A Well, I really don't have a doctor's office. He came to 


http://legacyJibrary.ucsf.eciiJwt4d/f)Bi^?o5Ci!!5(?f3C!f LiJ^iJstryc4cQ3j)Ti^g.tiea1bad utMoc(sfletei!)001D8 7-3705 




LASfcH tiOflE# f-OHM *■ 


147 


1 

the university component where we had our offices. 

2 

Q Okay. And was he alone, or did he have anyone with him? 

3 

A There was a large group of people with him -- well, 

4 

relatively. 

5 

Q And how many people were with him? 

6 

A I didn't take a head count. 

7 

Q More than five? 

8 

A More than five. 

9 

Q And did he introduce those people to you? 

10 

A Yes, he did. 

11 

Q And do you recall any of their names? 

12 

A Well, I recall Mr. Reaud's name and I recall Mr. Kaiser, 

13 

I think was there, and there were several other people. 

14 

Q Okay. So, you remember Mr. Motley, Mr. Reaud, and 

15 

Mr. Kaiser were a part of this meeting at the university in 

16 

July of 1997? 

17 

A X believe it was July. 

18 

Q Okay. And how long — and was your wife with you then? 

19 

A Yes. Not initially, but she came. 

20 

Q Okay. And did that meeting take place in your office? 

21 

A You could call it that. 

22 

Q Okay. And how long did the meeting last? 

23 

A Gee, I didn't keep track of the time. I had seen 

24 

patients in the morning. I'm not sure what time they 

25 

arrived, and they left by late afternoon. 
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1 

Q Okay. And during that visit, what did Mr. Motley say to 

2 

you — or was he the spokesman of the group, or was it 

3 

someone else? 

4 

A Yes, he was the spokesman. 

5 

Q And what did Mr. Motley say to you? 

6 

A He wanted to know what had happened to his request for 

7 

information. X told him. Apparently he never received it. 

8 

He wanted to know what relationship I had had in — at 

9 

various institutions, doing tobacco and health research. He 

10 

was primarily focused on the Harvard project and the 

11 

University of Kentucky. 

12 

Q During that period of time, did you tell him that you 

13 

had done work in the past for Jones-Day or Shook, Hardy & 

14 

Bacon? 

15 

A As part of The University of Texas, yes. 

16 

Q You did tell him that? 

17 

A Yes. 

18 

Q And you told him that in July of 1997? 

19 

A Yes. 

20 

Q And what did he say when you told him that you had done 

21 

work for Shook, Hardy & Bacon and Jones-Day? 

22 

A He was — seemed to be primarily interested in the 

23 

Harvard project and the Kentucky program. 

24 

Q Did he ask you whether you had signed any agreements 

25 

with Jones-Day or Shook, Hardy & Bacon? 
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A I think so. X believe so. 

Q And what did you tell him? 

A I told him there was probably a whole filing drawer full 
of different agreements that had been signed either by the 
university or by myself or whatever. 

Q And did he ask to see those agreements? 

A Yes. 

Q And did he look — 

A Well, I don't know if he asked. I volunteered to show 
him. 

Q And did you show him the various agreements that you had 
with Jones-Day and Shook-Hardy and the university pertaining 
to your work for those law firms? 

A I couldn't find any copy in my files of an agreement, 
per se, with Jones-Day. We did have — there was a series 
of documents and the latest had been signed by the 
university with Shook, Hardy & Bacon and I gave him, I 
think, probably copies of those and I'm not sure if I gave 
him copies of other documents. 

Q All right. Did Mr. Motley or any of Mr. Motley's group 
give anything to you? 

A I don't think so; but, you know, I'm not sure. X don't 
think so. 

Q During this visit, did Mr. Motley show you any 
documents? 
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1 A Yes, he had brought in a couple of stacks full of 

2 documents. 

3 Q And were some of those documents the ones you've 

4 testified about today, which Mr. Motley said that he had 

5 given to you during a meeting? Was that the first meeting 

6 that you had with him or the second meeting? 

7 A That was the first meeting that I had with Mr. Motley. 

8 Q Okay. Did Mr. Motley give you any documents other than 

9 the ones that he has marked as exhibits today and about 

10 which you have testified? 

11 A I — probably. I mean, I have several documents. I 

12 didn't count them. I don't have an inventory of them, but 

13 it seems like there were more than the handful that have 

14 been introduced today. 

15 Q And do you still have copies of those documents? 

16 A Yes. 

17 Q And where are those? 

18 A They're in our — I think they're in our facility at the 

19 university. 

20 Q Okay. And would you be willing — 

21 MR. NEWBOLD: Your Honor, may I ask -- may I ask 

22 that Dr. Huber gather together those documents that he was 

23 given by — 

24 THE COURT: You may ask his lawyer. 

25 MR. NEWBOLD: Mr. Cummins, would you gather 
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1 together those documents that was given to Dr. Huber by 

2 Mr. Motley during that visit in July of 1997? 

3 MR. CUMMINS: If they're amenable to a location, 

4 sure, I'll work with the doctor on that, either I or 

5 Mr. Jamail or this strong young man here. 

6 THE COURT: Okay. 

7 Q (By Mr. Newbold) When you concluded the meeting in July 

8 of 1997, how did you leave it? What were your parting 

9 words, "I'll see you later," make a date to "see you at some 

10 future time," exactly when? 

11 A No, I made no further arrangements. Mr. Motley asked 

12 again if he could have the information that he had reguested 

13 the year before. 

14 Q At any time did Mr. Motley ever suggest that you should 

15 hire an attorney to protect your interest in this matter? 

16 A No. 

17 Q Okay. Did you — this is a little out of order but I 

18 know — you said something about arranging a date to meet 

19 with somebody in New Mexico and I missed part of that. When 

20 was that supposed to — 

21 A I made no arrangements to meet with anybody in New 

22 Mexico. 

23 Q I must have just heard that wrong. 

24 Did you have an occasion to meet with Mr. Motley or any 

25 other member of the attorneys representing The State of 
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Texas after your first visit in July of 1997? 

A I met with Mr. Motley on one more occasion. 

Q And when was that? 

A The week before school started which, I would guess, is 
probably the first week in August. 

Q Okay. 

A I met with him one day. 

Q You met with him for one day in the first week in 
August? 

A I think. 

Q Let me ask you something. Did you also meet at some 
time with two law professors from The University of Texas? 

A Yes. 

Q When did you meet with the law professors from The 
University of Texas? 

A I wouldn't — I didn't write the date down and I 
couldn't give you that date, but somewhere in that period of 
time. 

Q Did you meet with the law professors from The University 
of Texas before or after your second meeting with 
Mr. Motley? 

A I had asked Mr. Reaud that I not be in any way 
compromised or placed in a conflict, and he indicated to me 
he would have that issue reviewed by faculty at The 
University of Texas who had expertise in ethics. 
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Q Okay* Do you recall whether you -- did you actually 
meet with the two University of Texas professors? 

A Yes. 

Q And where did you meet with them? 

A In another one of our facilities. 

Q And do you recall whether you met with The University of 
Texas law professors before or after your second meeting 
with Mr. Motley? 

A I'm not sure. I think we'd have to check those dates. 

I don't know. I don't remember the day I met with them. I 
mean, there's no way I could determine that. 

Q Okay. Where did you — where was your second meeting 
with Mr. Motley in the first week of August of 1997? 

A In his office. 

Q And in his office in what city? 

A In Charleston. 

Q And how did you get to his office in Charleston? 

A We flew there. 

Q And did you fly commercial, or did you fly in 
Mr. Motley's private jet? 

A We — my family and I were leaving on our vacation. It 
was the first vacation we had taken in a year and a half. 

And he asked me if I could come down and review documents in 
his office for a day and I said — I had looked into 


commercial flights and I just simply would have to say no 
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because my time with my family was important, that was the 
only time I would have to spend with them. And someone from 
his office called back and asked if I would be willing to 
fly down in his plane as a convenience to us. 

Q And where did you get on his plane, what city? 

A In Tyler. 

Q In Tyler. So, you got on his private jet in Tyler. Was 
Mr. Motley on the jet then? 

A No, sir. 

Q So, it was you and your wife and your daughter? 

A My children. 

Q Your children. How many children do you have, sir? 

A Four. 

Q And you flew from Tyler, Texas, in Mr. Motley's private 
jet to Charleston, South Carolina? 

A Yes. 

Q Okay. And then who was at the meeting with Mr. Motley? 
Was it you and your wife? 

A No, Mr. Westbrook. 

Q Okay. It was Mr. Westbrook and you and your wife. 

Mr. Motley was not there? 

A No. Mr. Motley, Mr. Westbrook, and I met. 

Q And did you bring anything with you to that meeting from 
Tyler? 

A Besides my wife and children? 
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L Q Yes, sir, swimming suits, suntan lotion? 

2 AX probably — I'm not sure, and I really can't remember 

3 accurately. I probably brought the documents that Mr. 

4 Motley had sent me to look at. 

5 Q Okay. And what did you discuss at that second meeting 

6 with Mr. Motley and Mr. Westbrook? 

7 A Documents. 

8 Q And those were the documents that Mr. Motley had given 

9 you? 

10 A Yes, or showed me in his office. 

11 Q And what did — can you remember what your conversation 

12 was about? 

13 A It was about the documents. If I had the documents in 

14 front of me, I could recall, you know, in general terms what 

15 I said about the documents. 

16 Q All right. And during that meeting that you had with 

i 

r 3 17 Mr. Motley and Mr. Westbrook, did you tell Mr. Motley and 

I 

18 Mr. Westbrook about any conversations that you had had with 

19 Mr. McDermott at Jones-Day pertaining to the subjects or 

20 issues of smoking and health? 

21 A To — I mean, that was not the focus of our discussion 

22 at all. It may have been mentioned in passing, but it was 

23 focused on the documents. 

24 Q Did you have any discussion with Mr. Motley and 

25 Mr. Westbrook about any conversations that you had — may 
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1 have had with Lee Stanford or anybody at Shook, Hardy & 

2 Bacon? 

3 A To the similar extent. 


4 Q Did you discuss with Mr. Motley the work you did at 

5 Harvard? 

6 A Yes. 

7 Q Did you discuss with Mr. Motley the work you did in 

8 Kentucky? 

9 A Yes. 

10 Q Did you discuss with Mr. Motley any of the work that you 

11 had been doing insofar as literature review for Shook-Hardy 

12 or Jones-Day? 

13 A Only in a very limited and tangential sense in terms of 

14 publications that we had developed and published, and he was 

15 focused on Harvard. 

16 Q And at that time did you tell Mr. Motley or Mr. — or 

17 anyone from his office that you had a consulting agreement 

18 with Jones-Day, Shook-Hardy, and through The University of 

19 Texas? 

20 A I'm sure we mentioned it. I'm not — I really don't 

21 think it was much of a discussion on that particular day; 

22 but, you know, we may have mentioned that we did have this 

23 agreement through The University of Texas. 
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1 

A No, sir. 

2 

Q Did they take — 

3 

A I didn't know I was going to give testimony. 

4 

Q Your deposition, I think, was first noticed on June the 

5 

2nd. Did you know about that? 

6 

A No, sir. 

7 

Q How did you find out that your deposition had been 

8 

noticed by Mr. Motley on June the 2nd? 

9 

A Dr. Colby called me and told me about it. 

10 

Q And your deposition was then continued to June 16th. 

11 

Did Mr. Motley tell you that your deposition had been 

12 

continued until June the 16th? 

13 

A No. 

14 

Q How did you find out about that? I'm sorry. 

15 

September — September, not June. I'm stuck in June. 

16 

A I think, but I'm not sure, that probably Mr. Stanford 

17 

told me or Mr. George. 

18 

Q From Shook, Hardy & Bacon? 

19 

A Pardon me? 

20 

Q From Shook? 

21 

A Mr. Stanford or Mr. George — nobody told me that I 

22 

was — I hadn't been served. I had a full clinic book. 

23 

Q Did Mr. Motley tell you that he was going to subpoena 

24 

you for this deposition? 

25 

A No. 
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1 

Q Did he tell you he was going to subpoena all your books 

2 

and records for this deposition? 

3 

A No. Mr. Motley never discussed the deposition with me. 

4 

Q Dr. Huber, now directing your attention to the visit by 

5 

The University of Texas law professors. Do you recall their 

6 

names? 

7 

A Silver and Goode, sitting there (indicating). 

8 

Q And do you recall when you met with them? 

9 

A I tried to address that question now several times with 

10 

you and I — 

11 

Q You still can't — 

12 

A — there's no way I could do it if my life depended on 

13 

it. I didn't write down the date — unless somebody else 

14 

wrote it in my calendar. It was, you know, sometime in this 

15 

time period. 

16 

Q Okay. And did you — did they call you on the phone and 

17 

set up a time to make an appointment with you? 

18 

A I think they probably did. Usually somebody else makes 

19 

my appointments. 

20 

Q And did they meet with you in Tyler, Texas? 

21 

A I've already answered that, yes. 

22 

Q And what did they discuss with you? 

23 

A They said they were asked to review the ethics and 

24 

potential conflicts and whatever I might have with the two 

25 

law firms relative to tobacco and the nature of the 
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university's relationship with those. 

Q And did you tell the university of law professors — The 
University of Texas law professors that you had an agreement 
with Shook, Hardy & Bacon or Jones-Day for consulting work? 

A Well, if I had an agreement with Jones-Day, I can't find 
it in our files; and I gave them copies of those things that 
I did have in my files that — that were of an agreement 
nature. 

Q Okay. Did you give them a copy of the agreement that 
you had with Shook, Hardy & Bacon? 

A Well, there were several agreements; but I gave them a 
copy of the agreement that we had with them, yes. 

Q Okay. 

MR. NEWBOLD: Would you mark this Defendants' A and 
I'll put a sticker on it later. 

(WHEREUPON DEFENDANTS' EXHIBIT A WAS MARKED 
FOR IDENTIFICATION) 

MR. NEWBOLD: May I approach the witness, Your 

Honor? 

THE COURT: Surely. 

Q (By Mr. Newbold) Dr. Huber, I hand you what has been 
marked as Defendants' Exhibit A; and have you ever seen that 
document prior to today, sir? 

A Yes, just recently. 

Q And that's dated March the 20th of 1989, is it not? 
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1 A That's correct. 

2 Q And it's a letter to a doctor — to doctor — to you, 

3 Dr. Huber, from Lee Stanford; is that correct, sir? 

4 A That's correct. 

5 Q And directing your attention to the last page, it has a 

6 signature line for Gary L. Huber, M.D. Is that your 

7 signature, sir? 

8 A It would appear to be so, yes. 

9 Q And it's dated March the 25th of 1989; is that correct, 

10 sir? 

11 A That's correct. 

12 Q And in that agreement it states in the first paragraph, 

13 "In accordance with our recent discussions, this letter will 

14 constitute the agreement between Shook, Hardy & Bacon and 

15 you, Dr. Gary L. Huber, for consultation services to be 

16 performed only by you and such other necessary personnel 

17 whom you designate, whose work you direct and supervise, and 

18 who are approved by Shook, Hardy & Bacon"; is that correct, 

19 sir? 

20 A That's what it says. 

21 Q Now, did you give a copy of this agreement to the Texas 

22 law school professors? 

23 A No, sir. 

24 Q Why not? 

25 A I don't have a copy of this agreement anywhere in our 
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1 

files. 

2 

Q You have none in your file? 

3 

A That's correct. 

4 

Q Do you recall receiving this agreement, sir? 

5 

A Not clearly. 

6 

Q Do you have any reason to believe that you did not sign 

7 

this agreement? 

8 

A I do not remember specifically signing that. There were 

9 

a number of things I signed in that period of time related 

10 

to a case, and this may have been one of those things. 

11 

Q You don't deny signing it, do you, sir? 

12 

A It looks like my signature. 

13 

Q Okay. 

14 

MR. NEWBOLD: Mark these B, C, and D. 

15 

(WHEREUPON DEFENDANTS' EXHIBIT NOS. B, C, AND D 

16 

WERE MARKED FOR IDENTIFICATION) 

17 

Q (By Mr. Newbold) Directing your attention, Doctor, 

18 

to — may I see those to make sure that they've got the same 

19 

marks on them that I have? 

20 

MR. NEWBOLD: May I approach the witness, Your 

21 

Honor? 

22 

THE COURT: Sure. 

23 

Q (By Mr. Newbold) Dr. Huber, I hand you what has been 

24 

marked as Defendants' Exhibit B which pertains to be a 

25 

memorandum from you to Dr. Kronenberg at The University of 
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1 Texas Health Center at Tyler, dated June 26th of 1986; is 

2 that correct, sir? 

3 A That's correct. 

4 Q Have you ever — have you seen this document prior to 

5 today? 

6 A It's one of several dozens and literally multiple files 

7 for similar documents. 

8 Q And in that memorandum it states in the first paragraph, 

9 "I am writing in regard to our discussions about legal 

10 consultations. As I indicated to you in our conversations, 

11 I have been approached by a number of law firms, 

12 representing both plaintiffs and defendants that are 

13 involved in potential tobacco-related litigation in Texas, 

14 as well as elsewhere." 

15 Did I read that correctly, sir? 

16 A I believe so. 

17 Q And do you recall writing this memorandum? 

18 A I don't recall writing it; but as I say, it's one of 

19 literally dozens and dozens of similar memoranda. 

20 Q Do you deny having written this memorandum? 

21 A No, no, not at all. 

22 Q Did you give a copy of this memorandum to The University 

23 of Texas law professors? 

24 A No. 

25 Q Okay. Now directing your attention to Exhibit C, which 


http://legacyJibrary.ucsf.ecfc/ti^/pl|)^^0/j3g%x287-3705 




163 


1 

is a memorandum written by you to Dr. Kronenberg at The 


2 

University of Texas Health Center at Tyler, dated the very 


3 

next day, June the 27, 1986; is that correct, sir? 


4 

A Correct. 


5 

Q And have you seen that memorandum prior to today? 


6 

A I'm — would answer the same as I've answered the other 


7 

questions. I'm sure that it's something that I wrote ten 


8 

years ago. 


9 

Q And do you recognize this and do you — or do you deny 


10 

that you wrote this memorandum, sir? 


11 

A No, sir. 


12 

Q At the bottom of this memorandum it states, "Any portion 


13 

of this endeavor" — which is literature review of 


14 

emphysema — "that might be supported as a legal 


15 

consultation will be billed as such, as to be given to the 


16 

MSRDP. Any portion considered as legal consultation, 


17 

relative to a specific litigated case, would also have to be 


18 

considered a 'work-product' with a specific law firm. I do 


19 

not see this as a problem or a conflict." 


20 

Did I read that correctly, sir? 


21 

A Yes, you did. 


22 

Q And did you give a copy of this memorandum to the 


23 

University of Texas law professors? 


24 

A Yes, I did. 


25 

Q Pardon me? 
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1 

A To The University of Texas law professors? 

2 

Q Yes, sir. 

3 

A No, sir. 

4 

Q You did not. Okay. Now directing your attention to 

5 

Exhibit D. 

6 

A Let me make clear that there's a series of these 

7 

documents and they were an evolution of different 

8 

understandings at different times and they are not 

9 

internally all consistent. So, I gave a copy to The 

10 

University of Texas law professors of the last documents 

11 

that had been executed that we were — considered operable, 

12 

which were not consistent at all with the earlier documents. 

13 

Q Now directing your attention, sir, to Exhibit D. 

14 

A Yes, sir. 

15 

Q Do you have that? And this is a memorandum from you to 

16 

Dr. Kronenberger (sic) at The University of Texas Health 

17 

Center at Tyler, dated June the 27th of 1986; is that 

18 

correct, sir? 

19 

A No, sir. 

20 

Q Isn't it June the 27, 1986? 

21 

A His name is Dr. Kronenberg. 

22 

Q I'm sorry. This is a memo from you, Dr. Huber, to 

23 

Dr. Kronenberg dated June 27, 1986? 

24 

A That's correct. 

25 

Q Okay. And this is relative to various discussions that 
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1 

you had been having with him on the matter of legal 


2 

consultations; is that correct, sir? 


3 

A That's correct. 


4 

Q And at that time in 1986, you were doing legal 


5 

consultation work for Shook, Hardy & Bacon; isn't that 


6 

correct, sir? 


7 

A I would have to check the records. I assume it is. 


8 

Q Well, you were no longer at the University of Kentucky, 


9 

correct? 


10 

A That's correct. 


11 

Q And you were now working obviously at The University of 


12 

Texas, Tyler? 


13 

A No, sir. University of Texas Health Center in Tyler. 


14 

Q I'm going to represent to you, sir, that during this 


15 

period of time, you were doing consulting work for Shook, 


16 

Hardy & Bacon in June of 1986. Do you have any reason to 


17 

dispute that? 


18 

A No, sir. 


19 

Q All right. And you state in your memorandum to 


20 

Dr. Kronenberg, "Relative to our various discussions on the 


21 

matter of legal consultations, I would like to set up some 


22 

mechanism of monitoring this activity"; is that correct? 


23 

A That's correct. 


24 

Q "It is my intent to hire Pat Kelley of the firm of 


25 

Ireland, Carroll and Kelley in Tyler" to "evaluate and 
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record any activity of mine in the area of legal 
consultation. I will bill whomever consults me for this as 
a directly related expenses." 

It then moves on to say in the second paragraph, in the 
third sentence: "It is my understanding that law firms 
asking my consultation want and need to maintain 
confidentiality of any information transmitted and, to avoid 
discovery of those transactions by their antagonists, to 
assure that all interactions are considered what they refer 
to as 'work products.' Mr. Kelley will monitor, therefore, 
the mechanisms of consultation to provide this assurance." 

Did I read that correct, sir? 

A Yes, you did. 

Q So that in June 27th of 1986, you knew that law firms 
that consulted with you needed to maintain confidentiality 
of all of the information transmitted to it and to keep it 
out of the hands, in your words, of their antagonists; isn't 
that correct? 

A That's not correct, sir. 

Q That's not correct? What did you mean by this, sir? 

A We'll address that, but there were two different kinds 

of consultation. And a large number of discussions were 
held by Shook-Hardy representatives with The University of 
Texas administration and with me on what was the nature of 
the kinds of consultations and it was made very clear to 
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1 

them that general consultations, literature and other 

2 

relative topics, would not be considered confidential and we 

3 

would be free to do with those whatever we wished to do and 

4 

that consultations on specific cases would be considered 

5 

confidential because they related to specific cases and the 

6 

only ultimate we -- agreement we made with them was that we 

7 

would not consult on the same case with opposing law firms 

8 

and that anything we did in the general area of literature 

9 

review or other things would have to show academic 

IQ 

productivity and be part of the university system. 

11 

Q Did you show a copy of Exhibit D to The University of 

12 

Texas law professors? 

13 

A No, sir. 

14 

Q Do you still have Exhibit A in front of you, Doctor? 

15 

A Yes, sir. 

16 

Q And that's the signed contract between you and Shook, 

17 

Hardy & Bacon dated March the 20th of 1989? 

18 

A X didn't consider this a contract. It was relative to 

19 

an agreement. 

20 

Q Okay. And directing your attention to Page 2, the 

21 

second paragraph from the end, "All communications 

22 

concerning the conduct and performance of this consultancy 

23 

agreement shall be transmitted only between you and Shook, 

24 

Hardy & Bacon. All information received by you during the 

25 

course of this consultancy agreement shall be considered 
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confidential and shall not be disclosed to any persons other 
than Shook, Hardy & Bacon personnel except those individuals 
approved in advance by Shook, Hardy & Bacon." 

Did I read that correctly, sir? 

A You read that correctly. 

Q And prior to the time that you turned over the various 
documents that you turned over to Mr. Motley, did you get 
the prior permission of Shook, Hardy & Bacon? 

A To do what, sir? 

Q To turn over and discuss various documents? 

A To whom? 

Q With, I'm sorry. Before you discussed various documents 
with the Ness-Motley firm, did you get the permission of 
Shook, Hardy & Bacon? 

A Which documents? 

Q Well, how about Exhibit 23, do you have that, by any 
chance? This is an exhibit that Mr. Motley talked to you 
about. It's Exhibit 23. This is a letter — I'm sorry. 

This is a letter to Tony Andrade at Shook, Hardy & Bacon, 
from you, dated October 28th of 1992; is that correct, sir? 

A That's correct. 

Q And do you know how Mr. Motley got a copy of this? 

A No, sir, I don't know for sure. 

Q And did you discuss this letter with Mr. Motley? 

A I don't remember if I discussed this letter, this 
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specific letter with Mr. Motley. 

Q Didn't you actually give this letter to Mr. Motley, sir? 

A If it was in our possession and it was in the documents 
that have been given to the clerk, then I gave it to him. I 
cannot remember specifically handing this to Mr. Motley. 

Q Before — if you handed this to Mr. Motley, before you 
did so, did you get the consent of Shook, Hardy & Bacon as 
required under the agreement that you signed with Shook, 

Hardy & Bacon? 

A No, sir. 

Q What did The University of Texas law school professors 
tell you, Doctor? 

A Concerning what? 

Q Concerning whether or not you could talk to Mr. Motley? 

A They said they would get back to me. 

Q And did they get back to you? 

A They did. I can't remember exactly when. 

Q What did they tell you? 

A They said that it was their judgment that I could be a 
fact witness. 

Q But not an expert witness? 

A Sir, I don't know the difference. 

Q Did they give you any advice as to whether or not you 
have a — strike that. 

After your — if you recall, after they gave you that 
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advice that you could be a fact witness, did you have any 


other discussions with Mr- Motley or anybody else 


representing The State of Texas? 


A I've had the two discussions with Mr- Motley. I do not 


remember the exact date that The University of Texas law 


professors were there, and I don't have any record 


whatsoever of when their telephone conversations with me 


were. 


MR. NEWBOLD: I have no further questions, Your 


Honor. 


THE COURT: Thank you. 


Okay. Mr. Motley. 


REEXAMINATION BY MR. MOTLEY: 


Q Dr. Huber, I'm going to be as brief as I can; but I want 


to address this issue of the meetings with us. If I tell 


you that you met with the law professors and a communication 


was exchanged between you and those laws professors, Silver 


and Goode, on July 31st, 1997, and that you came to 


Charleston in mid August of 1997, does that refresh your 


memory? 


A I would believe you. 


Q Okay. Indeed, I think all of the parties have copies of 


the correspondence. 


Now, you made reference, sir, to your understanding of 


the general consultancy with respect to literature and 
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1 

matters like that. Do you recall that? 

2 

A Yes, sir. 

3 

MR. MOTLEY: What's the next number, sir? 

4 

THE COURT: 27. 

5 

(WHEREUPON HUBER EXHIBIT NO. 27 WAS MARKED 

6 

FOR IDENTIFICATION) 

7 

THE COURT: It's a bulk exhibit. 

8 

Q (By Mr. Motley) Let me clarify that your counsel has 

9 

kindly refreshed my memory. The meeting with the professors 

10 

might have been on the 28th, but the letter was on the 31st. 

11 

And we have a keep of the letter. Do you recall that you 

12 

met — does that refresh your recollection that you met with 

13 

them — 

14 

A I believe you. I don't keep track of my life in that 

15 

way. 

16 

Q Okay. Dr. Huber, this is Exhibit 27. Could you look at 

17 

that, please, sir. Have you seen that previously? 

18 

A Yes, sir. 

19 

Q And who wrote who? Did you write that? 

20 

A No, I think probably Mr. Stanford did. 

21 

Q Okay. May I see it again? 

22 

A (Tendering) 

23 

Q This letter is dated March the 27th, 1995. It's signed 

24 

by Dr. Hurst, and who was he? 

25 

A He's the director of The University of Texas Health 
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Center at Tyler. 

Q And there's a cosignature by Mr. Stanford on behalf of 
Shook, Hardy & Bacon? 

A That's correct. 

Q And in this letter, does it state that Dr. Huber and any 
of his associates supported by this agreement will have 
complete independence, without restriction, to design and 
conduct any literature review, analysis, and interpretation 
in accordance with The University of Texas and UTHCT 
guidelines and policies. Dr. Huber and his associates will 
be free to develop independtently any publications in 
accordance with the guidelines and practices of The 
University of Texas system. 

Do you recall that? 

A Yes, sir. 

Q Was that your understanding, that you had a general 
consultancy with the law firms and then a case specific 
consultancy with the law firms? 

A Yes, sir. 

Q And did you communicate that to the law professors? 

A Yes. 

MR. MOTLEY: Where's that letter? 

I want to mark this as 28. 

(WHEREUPON HUBER EXHIBIT NO. 28 WAS MARKED 
FOR IDENTIFICATION) 
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1 Q (By Mr. Motley) Dr. Huber, does your signature appear 

2 on Exhibit 28, which is a letter from the two law professors 

3 to you? 

4 A Yes. 

5 Q And in that letter, you signed and affirmed that the 

6 material set forth in the paragraphs of that letter were 

7 correct to the best of your understanding? 

8 A That's correct. 

9 Q Yes, sir. And paragraph 3 of the letter which you 

10 affirmed refers to the fact that the research performed by 

11 you and your colleagues at UTT that was funded in whole or 

12 in part by the Tobacco Industry or any representative of the 

13 Tobacco Industry was conducted with the expectation that you 

14 and/or your colleagues would publish the results. 

15 Is that what you understood to be the arrangement? 

16 A Yes. 

17 Q And you communicated that to us? 

18 A Yes. 

19 Q It is our further understanding that the attached letter 

20 from Shook, Hardy & Bacon dated January 24th, 1989, was the 

21 proposed draft of an agreement that you did not sign and 

22 does not express the terms of the arrangement by which 

23 Shook, Hardy & Bacon provided funds to you or UTT to support 

24 your research. It is our understanding that the research 

25 you performed throughout your tenure at UTT and for which 
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you billed Shook, Hardy & Bacon was done with the 
expectation that it would be published and it was not 
intended to be kept confidential between you and Shook, 

Hardy & Bacon? 

A Yes. 

Q And you affirmed that? 

A Yes. 

Q That was your understanding? 

A Yes. 

Q And that's the understanding under which you operated in 
your contacts with Mr. Reaud and myself, correct? 

A That's right. 

Q Now, is it not true, Doctor, that neither Mr. Reaud nor 
myself nor anyone working for us ever asked you a single 
question about any case specific consultation you might have 
had for the Tobacco Industry? 

A That's correct. 

Q And if we would have asked, you wouldn't have said 
anything, would you? 

A No, sir. 

MR. MOTLEY: Mark this is as 28, Your Honor, 

please. 

(WHEREUPON HUBER EXHIBIT NO. 28-B WAS MARKED 
FOR IDENTIFICATION) 

Q (By Mr. Motley) Dr. Huber, this is Exhibit B. Exhibit 


http ://legacy.library.ucsf. edt QtfflBU® I DiiAN i y dpcoisrje nS& 4i esf siais/Ghacs/iHthDlQ ® 0 287-3705 








LAS EM taOND FGHM A ^ Htl+GAb 


175 


1 B — to save time, I'm just going to read it to you -- is 

2 the memo from you to Dr. Kronenberg regarding medical-legal 

3 consultations dated June 26th, 1986. Okay? In it you told 

4 Dr. Kronenberg "I have provided legal consultations, mostly 

5 in the areas of air pollution or industrial pollution, in 

6 the past throughout my academic career and indeed personally 

7 believe that those who have been privileged to gain 

8 knowledge as faculty in academic institutions have a 

9 responsibility, indeed an obligation, to share that 

10 knowledge in this manner. I have never been involved in 

11 tobacco related litigation before, however, and I do not 

12 want to" — "and I do want to restrict my involvement in 

13 this area now and in the future." 

14 Did you make that statement to Dr. Kronenberg? 

15 A Yes, sir. 

16 Q And when were you doing work at Harvard and University 

3 

t 17 of Kentucky, you had no idea that the cigarette company 

I 

18 lawyers were claiming that you were part of some litigation 

19 scheme, did you? 

20 A No, sir. 

21 MR. NEWBOLD: Objection, Your Honor. 

22 Q (By Mr. Motley) Well, sir, were you telling 

23 Dr. Kronenberg the truth to best of your knowledge in June 

24 1986, when you told him you had had no prior involvement in 

25 cigarette litigation? 
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1 A Yes, sir. 

2 Q That's what you believed? 

3 A Yes, sir. 

4 Q You did not consider yourself, from 1972 to 1986, an 

5 employee of R.J. Reynolds, did you? 

6 A No, sir. 

7 Q Dr. Huber, have you consciously and knowingly and 

8 willfully given the lawyers for The State of Texas any 

9 documents which you believed to have been confidential 

10 pursuant to any agreement with any cigarette company law 

11 firm? 

12 A No, sir. 

13 Q Why didn't you ask Shook, Hardy & Bacon for permission 

14 to allow The State of Texas lawyers to see the 1992 letter 

15 to Mr. Andrade (pronouncing) — Andrade? You recall that he 

16 asked you why didn't you ask permission of Shook, Hardy & 

17 Bacon before you let us see the letter from you to 

18 Mr. Andrade of 1992? Why didn't you ask them permission? 

19 A Our relationship was then ended. 

20 Q You didn't think you were required to ask any 

21 permission? 

22 A No, sir. 

23 Q Was the letter to Mr. Andrade, in your view, a 

24 literature type report that was not protected by 

25 confidentiality? 
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A Yes, sir. 

Q The answer to ray question is: That's how you believed 
it to be? 

A Yes. 

Q Now, is it not a fact, sir, that at some point in time 
lawyers for Shook, Hardy & Bacon came to Tyler, Texas, and 
gathered up your files related to cigarette health and took 
them back to Kansas City? 

A Yes, sir. 

Q And then they returned some of those files back to you 
and kept others? 

A I didn't have an inventory of what went and what came 
back. 

Q But they brought you your files back and gave you 
possession of those files again after they reviewed them; is 
that correct? 

A They came and took them and — they came and took boxes, 
and they returned boxes. 

Q And there was a period of time between the taking and 
the bringing back? 

A That's correct. 

Q Okay. And did they identify, when they brought them 
back, any documents which they claimed to be confidential? 
Did they stamp any of them? Did they list any of them as 
confidential and work product? 
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1 

A No, sir. 

2 

Q Did there come a time, sir, right before Labor Day, that 

3 

the law professors discovered a signed agreement between 

4 

Shook, Hardy & Bacon and the university and did we call you 

5 

and tell you that in light of the location of a signed 

6 

agreement, we could no longer have substantive discussions 

7 

with you, out of an abundance of caution? 

8 

A Yes, sir. 

9 

Q Now, sir, you were asked about suppression. Is the 

10 

termination of funding of promising health research the 

11 

ultimate example of suppression? 

12 

MR. NEWBOLD: Objection. Privileged. Opinion 

13 

testimony. 

14 

Q (By Mr. Motley) Is it? 

15 

A Yes, sir. 

16 

Q And, sir — 

17 

MR. NEWBOLD: Also, Your Honor, it's beyond the 

18 

scope. I think it's in violation of this Court's Order. 

19 

It's outside the scope of my — it's outside the scope of my 

20 

cross-examination. And your Court Order says that redirect 

21 

has to stay within the scope of ray cross, and I think that's 

22 

outside the scope. 

23 

MR. MOTLEY: I don't see how that could possibly 

24 

be. He ask him the question about suppression. One of 

25 

them — 
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THE COURT: I'll permit the answer; but I'm going 
to direct you, Mr. Motley, to stay within the scope of his 
cross-examination, please, sir. 

MR. MOTLEY: Okay. So, the question stands? 

THE COURT: Yes, sir. 

MR. MOTLEY: Thank you. 

THE COURT: But I'm going to warn you, please don't 
get outside the — 

MR. MOTLEY: Yes, sir, I understand. 

Q I want to —- in regard to the issue of suppression 
again, Doctor, this is — 

MR. MOTLEY: Is this No. 6? 

MR. NEWBOLD: I didn't ask him about that. That's 
outside the scope. 


it's — 


MR. MOTLEY: I'm not asking him about — Judge's, 


MR. NEWBOLD: I didn't touch that book. I didn't 


touch that book. 

MR. MOTLEY: It's cryptonite. 

MR. NEWBOLD: I didn't touch that book. 

MR. MOTLEY: It's cryptonite. 

Your Honor, I think I'm entitled to go into his 
prior expressions of suppression since he asked him if 
anything was suppressed at Boston. 


MR. NEWBOLD: Your Honor, that is outside the 
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1 

scope. That's why you have these rules, so this thing 

2 

doesn't go to midnight. 

3 

THE COURT: Absolutely right. I'm going take a 

4 

short recess and I'm going to have the court reporter and my 

5 

law clerk to meet with me back in chambers. Thank you. 

6 

Five minutes. 

7 

(RECESS AT 6:50 P.M. UNTIL 6:56 P.M.) 

8 

THE COURT: Okay, Doctor. 

9 

(OFF THE RECORD DISCUSSION) 

10 

THE COURT: Reopen the record, please, in the 

11 

matter; and you may continue, Mr. Motley. 

12 

MR. MOTLEY: Thank you, Your Honor. 

13 

Q (By Mr. Motley) Dr. Huber, I have two questions 

14 

hopefully. When you indicated earlier about intimidation, 

15 

you were asked questions whether you were physically 

16 

intimidated. Do you recall that — 

17 

A Yes, sir. 

18 

Q — by counsel for the cigarette companies? 

19 

A Yes, sir. 

20 

Q Who was it that mentioned the might and weight and force 

21 

of Shook, Hardy & Bacon and Jones-Day? Do you recall? 

22 

A Oh, I think Mr. McDermott put it in the form of a 

23 

question. 

24 

Q And that — 

25 

A Nobody has threatened us. 
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1 Q I understand that. I'm just asking you who mentioned 

2 the full force and weight of Jones-Day? 

3 A Well, Mr. McDermott raised the question that if I were 

4 to talk to you and in any significant way, that — that did 

5 I appreciate what the full force or weight of Jones-Day and 

6 the response would be. 

7 Q Thank you, sir. 

8 Final question: You were asked questions specific to 

9 Mr. David R. Hardy, Sr. Do you recall that? 

10 A Yes, sir. 

11 Q Did you have a conversation with Mr. David R. Hardy, 

12 representing cigarette companies, with respect to warning 

13 labels and purchasing time? 

14 MR. NEWBOLD: Objection, Your Honor. It's outside 

15 of the scope. I talked about David R. Hardy on another 

16 topic, not on this topic. 

17 MR. MOTLEY: Your Honor, I think — 

18 THE COURT: I think you asked him about David R. 

19 Hardy, and he said he did both good and bad. 

20 MR. MOTLEY: And bad. 

21 THE COURT: And you first mentioned David K. Hardy 

22 and then that was corrected to David R. and he said he had 

23 done both good and bad, but I don't recall him asking about 

24 warning labels. 

25 MR. MOTLEY: No, sir, X didn't mean to intend to 
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1 suggest that he ask about warning labels. I'm merely 

2 inquiring if there was a conversation about warning labels, 

3 and then I was going to ask him if that was one of the bad 

4 things that Mr. Hardy did. 
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1 

clutter it up — all kinds of agreements beginning in '85 

2 

and '86 and thereafter. You understood that you had some 

3 

relationship with the Jones-Day and Shook-Hardy lawyers 

4 

after '85 and '86, isn't that right, Doctor? 

5 

A That's correct. 

6 

Q And I think you indicated in response to a question, 

7 

either by Mr. Motley or Mr. Reaud or some of the other folks 

8 

here, that there were really two distinct categories of 

9 

engagement as you saw it; is that right? 

10 

A That's correct. 

11 

Q The first engagement, as you understood it, 

12 

notwithstanding all of these fancy lawyer like agreements, 

13 

was that you would be engaged to analyze and review 

14 

publications and the state of the art, so to speak, and then 

15 

comment to those lawyers on those subjects, correct? 

16 

A No, not to even comment on them, just to — 

17 

Q Review them? 

18 

A Well, review them and publish or do whatever I wanted 

19 

with them. 

20 

Q Okay. And from time to time, did you comment on them to 

21 

the lawyers? 

22 

A Yes. 

23 

Q And from time to time, did you publish with respect to 

24 

those matters? 

25 

A Yes. 
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q And when you were dealing with that category of subject 
matter, wasn't it your belief that you were free to do so 
and that there was no confidentiality to obtain? 

A Yes. 

Q Now, with respect to the second category — and X think 
it was actually Mr. Motley that asked the guestion, when he 
drew this distinction. In the second category, the 
so-called case specific matters, you did understand that 
there was a confidential privilege work product or some kind 
of business — lawyer business relationship that you had to 
respect, right? 

A Yes. 

Q And as you sit here today, sir, from the period of 1985 
until you walked into this room about 30 seconds ago after 
our last break, you have never breached any of those 
confidences, have you, Doctor? 

A I don't believe so. 

Q Okay. Doctor, from the time — and I'm going to focus 
now — because I know you don't have specific dates in 
mind — from the time that this activity started in July and 
August of 1997, did you still have that clear distinction in 
your mind, your belief, that there were certain things that 
were appropriate to discuss and some things that clearly 
were confidential and couldn't be discussed? 

A Yes. 
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Q Now, when you spoke to Mr. Reaud and when you spoke to 
Mr. Motley and when you talked to Mr. McDermott and the 
other folks, did you reiterate your understanding of those 
two distinct classes of information? 

A Not specifically, no, but I... 

Q Did you try to make it clear that that was your 
understanding of your obligations? 

A Well, it's always been our understanding from Day 1. I 
mean, that was discussed with Shook, Hardy & Bacon and to a 
much lesser extent with Jones-Day, from Day 1. There was 
nothing that occurred to ever change that. 

Q Now, when — because I know you're not a lawyer, when 
these various folks came to you and you advised them — 

MR. CUMMINS: Yeah, I'll withdraw that. 

Q (By Mr. Cummins) When these various folks — whether it 
was the Texas law professors or Mr. Motley or when you 
communicated with these other lawyers, other than 
Mr. McDermott — and I think you also indicated that one of 
the lawyers from Shook-Hardy also suggested that you retain 
independent counsel. Did the law professors suggest to you 
that you retain independent counsel? 

A I don't think so, but I can't be absolutely sure. I 
don't think so. 

Q They didn't say in words or substance to you, "We 
shouldn't talk to you. We ought to talk to a lawyer who is 
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representing you"? 

A I don't remember that occurring. 

Q Well, they went ahead and talked to you? 

A Yeah. I mean, if they did, it wouldn't have been a 
possibility. 

MR. CUMMINS: Thanks, Judge — excuse me, Judge. 
Thank you. That's all. 

MR. REAUD: Your Honor, I don't have any questions 
for the witness, I think; but I would like for you to 


somehow identify Exhibits 2 through 17 for us so we can see 
if they're on their privilege log and so they would need to 
be identified in a sufficient manner so we can determine 
whether or not they're on the log or not. 

THE COURT: Some of those documents, Mr. Reaud, 
have not been presented in the in camera proceeding as 
confidential documents. It's only 12; is that right? 12 
with some subsections on some. 

MR. NEWBOLD: As I recall, I know that 3, 4, and 5, 
which are now B, C, and D were not asked to be privilege; 
and they are in the record. No. 10, which is now A, is not 
privilege; and it's in the record. So that A, B, C and D 
used to be 3, 4, 5 and 10. 

MR. MOTLEY: Can I suggest, Judge, to save time, 
that we just get with these folks on Monday — 

THE COURT: I invite you all to get together on 
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1 Monday and visit and see what is privileged. Those 

2 documents will be sealed and be part of the record. 

3 MR. CUMMINS: Mr. Reaud, one other matter just 

4 briefly. 

5 Your Honor, one thing, I know when all of this 

6 started — those of us who can remember that far back — you 

7 addressed the issue of the matter of — 
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THE COURT: His attorneys fees? 

MR. CUMMINS: — Dr. Huber being compensated for 
the expense incurred in connection with these various 
activities. I should advise the Court — and I think 
Mr. Motley would agree with this and I think the Jones-Day 
and Shook-Hardy folks would, as well — that incident to all 
of this, not only has Dr. Huber incurred expenses for 
attorneys but that there are other out-of-pocket and other 
commitments he's made and that I understand that we are 
going to work out the compensation for all of these matters 
that remain outstanding. 

MR. MOTLEY: The State of Texas so commits itself. 

MR. CUMMINS: Thank you. 

MR. MOTLEY: One thing I want to clarify, Judge — 
it's got nothing to do with the witness and as far as I'm 
concerned, we're done with the witness. 

THE COURT: He can step down, then. 

MR. MOTLEY: Your Honor, I want to try to clarify 
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in my own mind exactly now what is sealed and what is not 
sealed, so that no one trespasses upon Your Honor's order. 

My understanding is if they have claimed a privilege by an 
objection of some kind, then that matter is sealed and 
sealed until what? 

THE COURT: Until Judge Folsom rules on the 
privilege log which, as I understand, he hadn't ruled on 
yet. 

MR. MOTLEY: And, so, we need to tee — when we get 
this transcript, we would then need somehow to bring this 
matter to His Honor's attention, Judge Folsom's attention? 

THE COURT: I'll call it to his attention. 

MR. MOTLEY: Yes, sir. And is the quashing — the 
decision not to quash the deposition, by Your Honor, would 
be teed up in the fashion of any appeal from a magistrate. 

THE COURT: I understand that. 

MR. MOTLEY: I just wanted to make sure. 

MR. NEWBOLD: May I — Your Honor, we would request 
that this entire deposition and all of the exhibits be 
sealed until such time as we get a final ruling from Judge 
Folsom on all of the various issues that we have raised in 
this matter. Otherwise, if it — if some of this privilege 
stuff gets out and Judge Folsom may not agree with some of 
the rulings, then it will all be for naught. 

MR. REAUD: Your Honor, I need to respond. 
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THE COURT: Okay. Well, I'm going to tell you what 
I'm going to do even if you want to respond. I'm going to 
have the court reporter to have this matter transcribed for 
me. I'll be in Texarkana Monday and I'll go over this 
matter with Judge Folsom at that time and see if he will — 
if we can have this deposition published, if he wants it 
published. If you want to make an objection to Judge 
Folsom, you may make any objections that you want to. As I 
understand, you've got a privilege log. The documents that 
you all have furnished to me are in that privilege log. 

MR. NEWBOLD: Some are, and some aren't here. Some 
were not subject to request for production; and, therefore, 
they didn't show up on the privilege log. 

But that's fine, Your Honor. Then at least this 
deposition and everything that happened today would be 
sealed until Monday or when Judge Folsom decides it. 

THE COURT: I'll let Judge Folsom review it Monday. 

Thank you. 

Anybody have anything else? 
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